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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6022) 


In re BOYD ADAMS, d/b/a BOYD ADAMS LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2415. Decided July 7, 1959. 


Accounts and Records—Cease and Desist— 
Consent Order 


Respondent consented to an order requiring him to cease and desist from 
failing to keep complete and accurate records. 


Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Mr. Robert J. Bell, of McAlester, Oklahoma, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by an Order of Inquiry and Notice of Hearing 
filed April 10, 1959, by the Director, Livestock Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. The respondent is registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a com- 
mission basis and as a dealer to buy and sell livestock for his 
own account at the Union Stockyards, McAlester, Oklahoma, and 
is charged with having violated certain provisions of the act and 
the regulations issued thereunder (9 CFR 201.1 et seqg.). On 
May 25, 1959, respondent filed an amended answer in which 
he admits the facts alleged in the Order of Inquiry and Notice 
of Hearing, asserts that no act of his was an intentional violation 
of the act or regulations or was intended to be deceptive, waives 
oral hearing, and consents’ to the issuance of a specified order. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The Union Stockyards, McAlester, Oklahoma, hereinafter 
referred to as the stockyard, is now and was at all times men- 
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tioned herein a posted stockyard subject to the provisions of 
the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for his own account, 
at the stockyard, and at all times mentioned herein was so regis- 
tered. 

3. Respondent, on January 30, 1959, and April 3, 1959, was 
given official notice that on the basis of the volume of his busi- 
ness at the stockyard, his existing bond coverage was found to 
be inadequate to secure the performance of his market agency 
and dealer obligations and, therefore, respondent was directed 
to obtain additional bond coverage to secure the performance of 
his obligations up to $45,000. 

4. Respondent failed to obtain additional bond coverage in 
compliance with the notice of January 30, 1959, referred to in 
Finding of Fact 3, and continued to operate at the stockyard as 
a market agency and as a dealer. 

5. Respondent, in compliance with the notice of April 3, 1959, 
referred to in Finding of Fact 3, obtained additional bond coverage 
in the amount of $45,000. 

6. Respondent, at the stockyard, on or about the dates and in 
eleven transactions set forth in paragraph IV of the Order of 
Inquiry and Notice of Hearing, and at divers other times during 
the months of November and December 1958, sold livestock 
consigned to him for sale on a commission basis to various pur- 
chasers and, in accounting to the consignors of said livestock, 
issued accounts of sale which failed to show the name of the pur- 
chaser of the livestock, but instead, showed various symbols and 
account designations. 

7. Respondent, at the stockyard, on or about the dates and 
in seven transactions set forth in paragraph V of the Order of 
Inquiry and Notice of Hearing, and at divers other times during 
the months of November and December 1958, took livestock con- 
signed to him for sale on a commission basis to his own account 
and, in accounting to the owners or consignors of said livestock, 
failed to show on the accounts of sale as the purchaser of said 
livestock respondent’s full, true, and correct name, but instead, 
showed as the purchaser the initials “B.A.” 

8. Respondent, at the stockyard, on or about the dates and 
in five transactions set forth in paragraph VI of the Order of 
Inquiry and Notice of Hearing, and at divers other times during 
the months of November and December 1958, took livestock 
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consigned to him for sale on a commission basis to his own ac- 
count, resold such livestock on the same day at prices higher than 
those remitted to the owners, and failed to remit such additional 
prices to the owners in a separate accounting. 

9. Respondent failed to keep such accounts, records, and memo- 
randa as fully and correctly disclosed all transactions involved 
in his business, in that: 

(a) Respondent’s sole records consist of copies of accounts of 
sale and buyer's bills. Respondent keeps no books of account, 
such as, journals, ledgers, shippers’ proceeds account reconcilia- 
tions, general bank account reconciliations, supporting schedules 
for accounts receivable and accounts payable, and supporting 
financial data. 

(b) Respondent, in the transactions referred to in Finding of 
Fact 6, issued accounts of sale and buyer’s bills, copies of which 
became a part of respondent’s accounts, records, and memoranda, 
which failed to show the full, true, and correct name of the live- 
stock purchasers. 

(c) Respondent, in the transactions referred to in Finding of 
Fact 7, issued accounts of sale, copies of which became a part of 
respondent’s accounts, records, and memoranda, which failed to 
show as the purchaser of the livestock respondent’s full, true, 
and correct name. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 6, 7, 
8, and 9, respondent has violated sections 304, 307, 312(a), and 
401 of the act (7 U.S.C. 205, 208, 213(a), 221) and sections 
201.30, 201.48, 201.46, and 201.59 of the regulations (9 CFR 
201.30, 201.43, 201.46, 201.59). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


‘ ORDER 


Respondent shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 
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(No. 6023) 


In re JOHN STETLER. P&S Docket No. 2429. Decided July 13, 
1959. 


Violation of Bonding Requirements— 
Cease and Desist—Consent Order 


Respondent consented to an order requiring him to cease and desist from 
violating the bonding requirements of the act and regulations thereunder. 

Mr. George A. Robertson, for Livestock Division, Agricultura] Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed June 1, 1959, by the 
Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent is 
registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock for his own account at various posted stockyards, and 
is charged with having violated certain provisions of the act and 
the regulations issued thereunder (9 CFR 201.1 et seqg.). On 
June 25, 1959, respondent filed an answer in which he admits 
the facts alleged in the complaint, waives oral hearing, and con- 
sents to the issuance of a specified order. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Stockyards Commission Company, Great Bend, Kansas, 
the Rush County Sales, La Crosse, Kansas, the Lyons Sales 
Pavilion, Lyons, Kansas, the Gasaway Sale Company, Plainville, 
Kansas, and The McKinley-Winter Livestock Commission Com- 
pany, Inc., Dodge City, Kansas, were at all times mentioned 
herein, and now are, posted stockyards subject to the provisions 
of the act. 

2. The respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock for his own account at 
the Stockyards Commission Company, Great Bend, Kansas, the 
Rush County Sales, La Crosse, Kansas, the Lyons Sales Pavilion, 
Lyons, Kansas, and the Gasaway Sale Company, Plainville, Kan- 
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sas, and at all times mentioned herein the respondent was so 
registered. 

8. The respondent, during the periods specified in paragraph 
III of the complaint, and at divers other times from September 
16, 1958, through February 20, 1959, purchased and sold live- 
stock for his own account at the Stockyards Commission Com- 
pany, Great Bend, Kansas, The McKinley-Winter Livestock Com- 
mission Company, Inc., Dodge City, Kansas, and Rush County 
Sales, La Crosse, Kansas, without furnishing and maintaining a 
bond as required by the act and the regulations. 

4. The respondent, notwithstanding requests from the of- 
ficials in charge of the administration of the act to file an annual 
report for the year 1957, failed to furnish and file such annual 
report. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
the respondent has violated section 312(a) of the act (7 U.S.C. 
213(a)), section 402 of the act (7 U.S.C. 222), which section 
makes applicable to the jurisdiction, powers, and duties of the 
Secretary in enforcing the provisions of the act, and to any 
person subject to the provisions of the act, the provisions of 
sections 6(b) and 10 of the Federal Trade Commission Act (15 
U.S.C. 46(b) and 50), and section 201.97 of the regulations (9 
CFR 201.97). 

Inasmuch as the respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by the respondent be entered, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6024) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided July 17, 1959. 
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Modification of Rates and Charges 
The respondent is authorized to modify its current temporary schedule of 
rates and charges and to assess such rates and charges up to and in- 
cluding July 31, 1961. 
Mr. Harold M. Carter, for Livestock Division, Agricultura] Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent 
is now operating under an order issued on June 10, 1959, con- 
tinuing in effect to and including July 31, 1959, an order issued 
on June 24, 1957 (16 A.D. 565), authorizing the respondent to 
assess the current rates and charges. 

By a petition filed on May 7, 1959, the respondent requested 
authority to modify the current temporary schedule of rates and 
charges in certain respects, and to assess such schedule, as so 
modified, for a period of two years. Notice of the petition and 
its contents was published in the Federal Register on May 21, 
1959 (24 F.R. 4107), and, although interested persons were af- 
forded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 

On June 9, 1959, the Livestock Division, Agricultural Marketing 
Service, by its attorney, filed a document stating that an informal 
objection had been submitted to the Division and requesting 
that the time within which it might file an answer to the re- 
spondent’s petition be extended to and including July 10, 1959, 
in order to afford the Division an opportunity to consider this 
informal objection and complete its analysis of the modifications 
in the rates and charges requested by the respondent. That 
request was granted in the order issued on June 10, 1959. 

On July 10, 1959, the Livestock Division, by its attorney, filed 
an answer to the respondent’s petition stating that it was the 
opinion of the Division that certain of the increases in the rates 
and charges sought by the respondent cannot be justified. The 
answer stated, however, that the Division felt that some increases 
in the current rates and charges are justified. Accordingly, the 
Division recommended that an order be issued authorizing the 
respondent to modify the current temporary schedule of rates 
and charges as set forth in the answer and to assess such current 
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schedule, as so modified, to and including July 31, 1961, unless 
modified or extended by further order before that date. 

On July 15, 1959, the respondent filed a telegram with the 
Hearing Clerk concurring in the answer filed by the Livestock 
Division. 

Inasmuch as the rates and charges agreed upon by the parties 
will produce aggregate revenue lower than would have been 
produced by the corresponding rates and charges which were 
published in the Federal Register on May 21, 1959, it is found 
that further notice and public procedure on this order are un- 
necessary. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
set forth in the answer filed by the Livestock Division on July 
10, 1959, and to assess such current schedule, as so modified, 
during the life of this order. 

The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall net become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including July 31, 
1961, unless modified or extended by further order before the 
latter date. 

Copies hereof shall be served upon the parties. 


(No. 6025) 


In re ROLLAND P. FINCH, GERALD W. FINCH AND ROBERT P. FINCH, 
d/b/a COASTAL LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 2418. Decided July 22, 1959. 


Termination of Suspension 
The suspension of respondents’ registration is terminated as it appears that 
respondents are presently solvent. 
Mr. Robert R. Kimmel, for Livestock Division, Agricultura] Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on June 2, 1959, suspending re- 
spondents’ registration as a market agency to sell livestock on 
a commission basis until such time as respondents demonstrate 
that they are no longer insolvent. 

Respondents request that their registration under the Act 
be reinstated and have submitted a financial statement to the 
complainant. Complainant has recommended that a supplemental 
order be issued terminating the suspension of respondents’ reg- 
istration as it appears that respondents are presently solvent. 

Accordingly, the suspension of respondents’ registration con- 
tained in the order of June 2, 1959, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 

Copies hereof shall be served upon the parties. 


(No. 6026) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Decided July 22, 1959. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current rates and 
charges up to and including October 1, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on June 11, 1958 (17 
A.D. 530), authorizing assessment of the current schedule of 
rates and charges to and including August 31, 1959, unless 
modified or extended before the latter date. 

On July 2, 1959, the respondents filed a petition requesting 
that the current schedule of rates and charges be extended to 
October 1, 1959, unless changed by further order before that date. 

Prior to the issuance of the order of June 11, 1958, authorizing 
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increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pres- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed, the petition is granted 
and the respondents are authorized to continue assessing the 
current schedule of rates and charges during the life of this order. 

This order shall become effective on September i, 1959, and 
remain in effect to and including October 1, 1959, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6027) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided July 24, 1959. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current schedule of 
rates and charges up to and including July 31, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


‘ ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
June 27, 1957 (16 A.D. 567), continuing in effect to and in- 
cluding August 1, 1959, the order of July 21, 1953 (12 A.D. 848), 
authorizing assessment of the current temporary schedule of 
rates and charges. 
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By a petition filed on July 17, 1959, the respondent requested 
an extension of the current rate order. 

Prior to the issuance of the order of July 21, 1953, authorizing 
increases in rates and charges, notice of the petition therefor was 
published in the Federal Register, and, although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted and that an order be issued continuing the current tem- 
porary schedule of rates and charges in effect to and including 
July 31, 1961, unless modified or extended by further order before 
that date. 

Since the parties are agreed, the petition is granted and the 
respondent is authorized to assess the current temporary schedule 
of rates and charges during the life of this order. 

The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective on August 2, 1959. The Packers and Stockyard Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on August 2, 1959, and remain 
in effect to and including July 31, 1961, unless modified or ex- 
tended by further order before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 6028) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided July 28, 1959. 


Modification of Rates and Charges 


The respondents are authorized to modify their current rates and charges 
and to assess such rates and charges up to and including July 31, 1961. 


ee 
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MARKET AGENCIES AT DENVER 805 
Cite as 18 A.D. 804 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on August 25, 1958 (17 
A.D. 737), continuing in effect to and including September 23, 
1959, an order issued on September 14, 1956 (15 A.D. 1050), as 
modified by an order issued on November 4, 1957 (16 A.D. 1097), 
authorizing the respondents to assess the current temporary 
schedule of rates and charges. 

By petitions filed on June 10 and June 19, 1959, the respondents 
requested authority to modify the current temporary schedule 
of rates and charges in certain respects. Notice of the petitions 
and their contents was published in the Federal Register on July 
2, 1959 (24 F.R. 5394), and interested persons were afforded an 
opportunity to indicate a desire to be heard in the matter. On 
July 15, 1959, a document was filed with the Hearing Clerk by 
the Cudahy Packing Company, Omaha, Nebraska, requesting an 
opportunity to be heard. On July 23, 1959, however, a telegram 
was filed by the Cudahy Packing Company withdrawing such 
request. No other interested person notified the Hearing Clerk 
of a desire to be heard in the matter. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petitions be 
granted. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges as 
requested in the petitions filed on June 10 and June 19, 1959, and 
to assess such current schedule, as so modified, during the life 
of this order. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
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date of signature and remain in effect to and including July 31, 
1961, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 6029) 


Moopy FARRIS v. HARRY C. DANIELS, d/b/a HARRY C. DANIELS 
& COMPANY. P&S Docket No. 2342. Decided July 31, 1959. 


Improper Accounting—Reparation 


Complainant alleges an improper accounting on livestock consigned to 
respondent for sale on a commissin basis. It is concluded from the 
evidence that there is due complainant from respondent the amount of 
$321.93. 

Mr. Esco V. Kell, of West Plains, Missouri, for complainant. Mr. Samuel 
F. Ross, Jr., of East St. Louis, Illinois, for respondent. Mr. Dennis L. 
Berry, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181, et seq.) , hereinafter referred 
to as the act. 

On November 5, 1957, Moody Farris filed a formal complaint 
in the above matter. The complaint alleged an improper ac- 
counting for 26 animals delivered to St. Louis National Stock- 
yards by complainant, and consigned to Harry C. Daniels for 
commission sale. The cattle in dispute were shipped in two 
separate consignments. The first consignment dated October 14, 
1957 included 9 heifers and 1 steer, and the second consignment 
dated October 18, 1957 included 16 calves. The complaint further 
alleged that a mixing or substitution of animals had apparently 
occurred, since complainant received proceeds from the sale 
of smaller, less valuable animals. Complainant asked reparations 
in the total amount of $776.73, representing the difference be- 
tween the alleged value of 26 cattle consigned, and the amounts 
he received from respondent representing proceeds from the sale 
of 26 inferior animals. 

A copy of the complaint, with investigative report attached, 
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was served upon the respondent. Respondent Daniels, by his 
attorney, filed timely answer to the complaint, in which liability 
or responsibility for any alleged loss or damage to the complain- 
ant was denied. 

An oral hearing was had in the matter at 10:00 A.M., August 
19, 1958, in Room 504, U. S. Court and Customs House, 114 
Market Street, St. Louis, Missouri. Mr. Esco V. Kell, West Plains, 
Missouri, for complainant. Mr. Samuel F. Ross, Jr., East St. 
Louis, Illinois, for respondent. 


FINDINGS OF FACT 


1. Complainant, Moody Farris, is an individual, whose ad- 
dress is Mountain View, Missouri. 

2. Respondent, Harry C. Daniels, doing business as Harry 
C. Daniels & Company, at all times mentioned herein, was a 
market agency registered with the Secretary of Agriculture to 
buy and sell livestock on a commission basis at St. Louis National 
Stockyards, East St. Louis, Illinois. 

3. At all times mentioned herein the St. Louis National Stock- 
yards was “posted” by the Secretary of Agriculture within the 
meaning of that word as used in the act and subject to the 
provisions of the act. 

4. The formal complaint was filed on November 5, 1957, which 
was within 90 days after the alleged violations. 

5. On October 14, 1957, complainant delivered 10 animals 
described as 9 heifers and 1 steer to St. Louis National Stock- 
yards, consigned to Harry C. Daniels for sale on a commission 
basis. 

6. Complainant’s consignment was yarded in Pen + 20 by 
the operator of the Stockyards, as shown by bill of lading, Exhibit 
# I. Pen + 20 was assigned to the Zeller Driving Agency at 
that time. 

7. Zeller Driving Agency, which drove cattle for respondent, 
took custody of the animals yarded in Pen + 20. 

8. On October 16 and 17, 1957, respondent accounted to com- 
plainant for the commission sale of 10 animals described in state- 
ments of account as 2 steers, 3 heifers and 5 calves. Exhibits 
# III and # IV. These animals were sold for a total price of 
$490.07. 

9. Respondent, Harry C. Daniels, has failed to render a proper 
accounting to complainant for the commission sale of 1 steer and 
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9 heifers, average weight 580 pounds. These animals were worth 
14¢ per pound, or a total of $812.00. 

10. On October 18, 1957, complainant delivered 16 calves to 
St. Louis National Stockyards consigned to Harry C. Daniels 
for sale on a commission basis. 

11. The 16 calves were yarded in Pen + 19 by the stockyards, 
as shown by bill of lading, Exhibit # VI. Pen # 19 was assigned 
to Zeller Driving Agency at that time. 

12. Zeller Driving Agency, which drove cattle for respondent, 
took custody of the animals yarded in Pen # 19. 

13. On October 18, 1957, respondent accounted to complainant 
for the commission sale of 16 calves. 


14. Respondent properly accounted to plaintiff for the com- 
mission sale of the 16 calves, and has rendered the reasonable 
services required by the act in regard thereto. 


CONCLUSIONS 


In a reparation proceeding, a complainant has made a prima 
facie case against the stockyards company, or the consignee 
market agency, when he has proved delivery of consigned animals 
to a stockyard and lack of proper accounting for disposition of 
the animals. Thereafter, it is the burden of the stockyards com- 
pany and the market agency to prove there has been compliance 
with their respective duties. 

Here, complainant’s first consignment, which included 1 steer 
and 9 heifers, was delivered to the stockyard and yarded in Pen 
# 20. Pen + 20 was assigned to the Zeller Driving Agency, which 
at that time, drove cattle for respondent. A driving agency is an 
agent of the market agency which is in turn, responsible to its 
principal, the shipper. Flick v. Daniels, 17 A.D. 540. Therefore, 
from the time complainant’s animals were yarded in Pen + 20, 
they became the responsibility of the Harry C. Daniels marketing 
agency. By the same reasoning, the 16 calves included in com- 
plainant’s second consignment became the responsibility of 
Daniels when yarded in Pen # 19, since Pen # 19 was also as- 
signed to Zeller Driving Agency. 

The 3 statements of account issued by Daniels relating to the 
first consignment clearly disclose that a mixing or substitution 
occurred while complainant’s animals were in custody of the 
respondent. Attached to the complaint as Exhibit # II is a 
statement of account issued to complainant showing that respond- 
ent on October 14, 1957 held over 10 heifers for later sale. 
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Exhibit # III is a statement of account reflecting sales on October 
15, 1957. This document shows the commission sale of 2 steers 
and 2 heifers, with 6 heifers held over for later sale. Exhibit 
# IV, the final statement of account affecting the first consign- 
ment, reflects the sale of 1 heifer and 5 calves. These accounting 
documents in each instance describe animals which complainant 
did not consign. Further, there are obvious inconsistencies of 
description between the 3 accounting statements. These in- 
consistencies are manifested by the fact that respondent initially 
accounted for 10 heifers held over, and subsequently accounted 
for the sale of 2 steers, 3 heifers, and 5 calves. 


Complainant testified at the oral hearing that his 10 animals 
averaged 580 pounds each. Pages 10, 12, and 16. He placed a 
market value of 14¢ per pound on the 10 animals for a total 
valuation of $812.00. Respondent did not dispute this figure, or 
offer any evidence in regard to damages. It is concluded, there- 
fore, that $812.00 represents the market value of the animals in 
complainant’s first consignment, and he is entitled to receive this 
amount from respondent Daniels. Complainant received $490.07 
from Daniels, representing the commission sale of 10 less valuable 
animals. This amount may be set off against the damages and 
reparation awarded in the amount of $321.93. 


Complainant’s second consignment, which included 16 yearling 
calves, was delivered to the stockyards on October 18, 1957. 
Complainant alleged in his complaint that these 16 calves were 
between 6 and 714 months of age, averaged 400 pounds each, 
and should have brought 18¢ per pound. Complainant further 
alleged that competent judges had looked at his 16 calves prior 
to shipment and agreed that the animals should have weighed 
more than the calves sold for his account by respondent. 


The only evidence in the record favorable to complainant’s 
contention is his own testimony that his calves weighed more than 
the calves sold for his account. At the oral hearing, complainant 
testified that his 16 calyes averaged 500 pounds each. Page 8. 
The complaint, however, alleged that these 16 calves averaged 
400 pounds each, an unexplained difference of 100 pounds. Com- 
plainant admitted that his calves had never been weighed prior 
to shipment. In addition, none of the competent judges that were 
allegedly familiar with his animals, testified at the hearing. 

There is no substantial evidence in the record to establish that 


a mixing or substitution of animals occurred with regard to 
complainant’s 16 yearling calves. Respondent accounted to com- 
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plainant for the sale of 16 calves. The animals sold, as shown 
in statement of account, Exhibit # VII, averaged approximately 
300 pounds each and brought prices varying between 15¢ and 
19¢ per pound in the East St. Louis market. Exhibit # VIII 
consists of scale tickets showing the weights of the calves at the 
- time of sale. 

Complainant has the burden of proving a prima facie case. 
He has failed to discharge this burden. While delivery of the 
animals into respondent’s custody has been shown, the only 
evidence of record to infer that a mixing or substitution occurred, 
is complainant’s conflicting assertions regarding the weights of 
the calves. It is therefore concluded that respondent Daniels has 
rendered a proper accounting to complainant for the commission 
sale of 16 calves included in complainant’s October 18, 1957 


consignment. 


ORDER 


Respondent Harry C. Daniels shall pay the complainant within 
30 days from the date hereof, $321.93 as reparation, with in- 
terest thereon at the rate of 5% per annum from November 1, 
1957 until paid. 

Copies hereof shall be served upon the parties and their duly 
appointed agents. 


(No. 6030) 


W. E. RILEY COMPANY v. PALISADES FooD Propucts. PACA 
Docket No. 7604. Decided July 2, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. ; 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on May 6, 1958. The formal com- 
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plaint was filed on July 28, 1958. Complainant seeks an award 
of reparation in the amount of $205.45, which is alleged to be 
the joint account profit due complainant from respondent on a 
carload of cucumbers. 

A copy of the report of investigation made by the Department 
was served upon complainant on April 4, 1959. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on April 6, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant is a individual, John D. Riley, doing business 
as W. E. Riley Company, whose address is Post Office Box 104, 
Green Bay, Wisconsin. 

2. Respondent is an individual, Samuel Schachner, doing 
business as Palisades Food Products, whose address is 538 38th 
Street, Union City, New Jersey. At the time of the transaction 
involved herein, respondent was licensed under the act. 

3. On or about December 3, 1957, in the course of interstate 
commerce, complainant agreed to ship to respondent on joint 
account a carload of cucumbers at a joint account cost of $591.50, 
f.o.b. Fort Myers, Florida. The profit or loss was to be shared 
equally. 

4. On December 3, 1957, complainant shipped cucumbers 
meeting the requirements of the contract in car FGEX 38264 
from Fort Myers, Florida, to respondent at Union City, New 
Jersey. Respondent accepted the cucumbers and sold them for 
gross proceeds of $1,668.95. 

5. The total joint account cost including freight and other 
expenses is $1,258.04. Deducting this amount from the gross 
proceeds of $1,668.95 leaves a joint profit of $410.91, one-half 
of which, or $205.45, is due complainant from respondent. 


6. An informal complaint was filed on May 6, 1958, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant one-half 
of the joint account profit realized from the sale of the cucumbers 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $205.45, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $205.45, with interest thereon 
at the rate of 5 percent per annum from January 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6031) 


In re C. R. PRODUCE COMPANY, INC. PACA Docket No. 7557. 
Decided July 7, 1959. 


Repeated and Flagrant Violations— 
Revocation of License 


Because of wilful, repeated and flagrant violations of the act, respondent’s 
license is revoked. 


Mr. John C. Chernauskas, for complainant. Mr. G. Osmond Hyde, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed March 26, 1959, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent wilfully, repeatedly and flag- 
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rantly violated section 2 of the act (7 U.S.C. 499b) by failing or 
refusing to make full payment promptly for numerous shipments 
of perishable agricultural commodities purchased and received in 
interstate commerce, by failing and refusing truly and correctly 
to account and make full payment promptly for perishable agricul- 
tural commodities received on consignment in interstate com- 
merce, and by rejecting without reasonable cause produce pur- 
chased in interstate commerce. The complaint further alleges 
that respondent violated section 9 of the act (7 U.S.C. 499i) by 
failing to keep proper accounts and records. A copy of the com- 
plaint and a copy of the rules of practice were served on respond- 
ent April 1, 1959. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respond- 
ent has not filed an answer. The matter was referred to G. 
Osmond Hyde, Chief Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, for the prepa- 
ration of a report without further investigation or hearing pur- 
suant to section 47.30(c) of the rules of practice. On May 25, 
1959, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ent’s license be revoked. No exceptions were filed to the hearing 
examiner’s report. 


FINDINGS OF FACT 


1. Respondent, C. R. Produce Company, Inc., is a corporation 
whose address is P. O. Box 991 and 182-184 Henry Street, Bing- 
hamton, New York. 


2. Pursuant to the licensing provisions of the act, license No. 
165795 was issued to respondent July 6, 1956. This license was 
renewed on the anniversary date thereof in 1957 and 1958. 


3. During the approximate period April 29 through November 
20, 1958, respondent purchased and received without complaint 
in interstate commerce 20 lots of perishable agricultural com- 
modities from various shippers and in each instance failed to pay 
promptly and in full the agreed purchase price therefor to the 
shipper, as follows: 
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No. of Total Unpaid 


Shipper Lots Balance 

The Cavalier Gulling Wilson Co., 3 $1,292.00* 
Cleveland, Ohio 

Growers Marketing Service, Inc., 2 931.97 
Leesburg, Florida 

Hastings Potato Growers Assn., 2 628.70* 
Hastings, Florida 

B. G. Anderson Company, 1 303.37 
Eustis, Florida 

Frank C. Long, 1 636.90 
Candor, North Carolina 

H. J. Pemberton, 1 2,318.75 
Ormond Beach, Florida 

Trautman Bros. Co., Inc., 1 1,072.50* 
Hereford, Texas 

Marshall Anderson, 1 1,022.50 
Los Angeles, California 

Chase & Company, 2 4,285.26 
Sanford, Florida 

Arrow Lettuce Company, 1 1,007.15 
Salinas, California 

**Seymour (Tim) Wolf, 3 618.10 
Philadelphia, Pennsylvania 

**C. J. Prettyman, Jr., 1 1,141.80 
Exmore, Virginia 

**Frank S. Merlino, 1 577.02* 


Hammonton, New Jersey 


4. Respondent received on consignment in interstate com- 
merce from (1) Hastings Potato Growers Association, Hastings, 
Florida, on or about May 16, 1958, 720 sacks of potatoes which 
it sold but failed to remit promptly and in full the consignment 
proceeds realized thereon to the shipper; and (2) Blanchard Pro- 
duce Company, Wallace, North Carolina, on or about July 28, 
1958, 636 baskets of peaches which it sold but failed to render 
an accounting to or remit to the consignor the net proceeds 


realized thereon. 


* Reparation order issued and remains unpaid. 
** Acted as buying agent for respondent and paid vendor. 


a 
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5. Respondent, on or about December 3, 1958, purchased in 
interstate commerce but rejected without reasonable cause perish- 
able agricultural commodities from C. A. Powers and Company, 
Fort Fairfield, Maine, and Aroostook Potato Growers, Inc., Pres- 
que Isle, Maine. 

6. During the period April 29 through December 3, 1958, 
respondent failed to keep such accounts, records and memoranda 
as would fully and correctly disclose all transactions involved in 
its business. 


7. By letter dated December 12, 1958, complainant notified 
respondent of the complaints filed by the shippers mentioned in 
the Findings of Fact and afforded respondent an opportunity to 
make settlement with respect to the transactions referred to 
therein but respondent has failed to do so. 


CONCLUSIONS 


Respondent, by failing to keep such accounts, records and 
memoranda as would fully and correctly disclose all transactions 
involved in its business, as set forth in Finding of Fact 6, has 
violated section 9 of the act (7 U.S.C. 499i) and the regulations 
issued thereunder (7 CFR 46.15). See e.g., In re The Iron City 
Produce Company, Inc., 17 A.D. 1220 (1958). Respondent’s fail- 
ure to pay or truly and correctly to account or remit promptly and 
in full for shipments of perishable agricultural commodities pur- 
chased or received on consignment in interstate commerce, as 
set forth in Findings of Fact 3 and 4, and respondent’s rejection 
of perishable agricultural commodities in interstate commerce 
without reasonable cause, as set forth in Finding of Fact 5, con- 
stitute wilful, repeated and flagrant violations of section 2 of 
the act (7 U.S.C. 499b). Respondent’s license should be revoked 
pursuant to the provisions of section 8 of the act (7 U.S.C. 
499h). See e.g., In re Robert M. Keefe, T/A B-K Produce Com- 
pany, 16 A.D. 1263 (1957), and cases cited therein. 


ORDER 
Effective on the 15th day after service hereof upon respondent, 
any license held by respondent under the act is revoked. 
The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 6032) 


FEDJE Bros. POTATO Co. v. MASCARI Bros. PACA Docket No. 
7642. Decided July 8, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Dahl & Dahl, of Grafton, North Dakota, for complainant. Mr. A. D. Mc- 
Collum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 27, 1958. The formal 
complaint was filed February 16, 1959. Complainant seeks an 
award of reparation in the amount of $4,003.25, which is alleged 
to be the total purchase price of four truckloads of potatoes sold 
by complainant to respondent during March and April 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 4, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on May 5, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. - 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Selmer Nathaniel 
Fedje, Ernest Fedje, Violet Fedje, and Bernice Fedje, doing 
business as Fedje Bros. Potato Co., whose address is Box 333, 
Grafton, North Dakota. 

2. Respondent is a partnership composed of Salvatore Joseph 
Mascari and Anthony Joseph Mascari, doing business as Mascari 
Bros., whose address is 166 North Front Street, Memphis, 
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Tennessee. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 

3. During March and April 1958, in the course of interstate 
commerce, complainant sold to respondent four truckloads of 
potatoes for a total purchase price of $4,003.25, f.o.b. loading 
points in the State of North Dakota. 

4. During March and April 1958, complainant shipped pota- 
toes meeting the specifications of the contracts by truck from 
loading points in the State of North Dakota to respondent at 
Memphis, Tennessee. Respondent accepted the shipments of 
potatoes. 

5. The total purchase price of the four truckloads of potatoes 
is $4,003.25, no part of which has been paid by respondent to 
complainant. 

6. The informal complaint was filed on October 27, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the four truckloads of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $4,003.25, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,003.25, with interest there- 
on at the rate of 5 percent per annum from May 1, 1958, until 
paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6033) 


M. J. HANCOCK v. CHARLES BuscH, JR. PACA Docket No. 7626. 
Decided July 8, 1959. 
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Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. W. J. Vaughan, Eastern Shore Shippers Traffic Association, Onley, 
Virginia, for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed January 7, 1959. Complainant 
seeks an award of reparation in the amount of $525, which is 
alleged to be the total purchase price of a truckload of potatoes 
sold by complainant to respondent during July 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 24, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on April 27, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Marion James Hancock, doing 
business as M. J. Hancock, whose address is Oak Hall, Virginia. 

2. Respondent is an individual, Charles Busch, Jr., whose 
address is 41 Brooklyn Terminal Market, Brooklyn, New York. 
At the time of the transaction complained of herein, respondent 
was licensed under the act. 

8. On or about July 9, 1958, in the course of interstate com- 
merce, complainant sold to respondent 450 50-pound sacks of U. S. 
No. 1, Size A Cobbler potatoes at $2.20 per hundredweight and 
50 50-pound sacks of U.S. No. 1, Size B Cobbler potatoes at 
$1.20 per hundredweight, or for a total purchase price of $525, 
delivered Brooklyn, New York. 

4. On July 9, 1958, complainant shipped potatoes meeting 
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the specifications of the contract by truck from Horntown, Vir- 
ginia, to respondent at Brooklyn, New York. Respondent ac- 
cepted the shipment of potatoes. 

5. The total purchase price of the shipment of potatoes is 
$525. No part of this amount has been paid by respondent to 
complainant. 

6. The formal complaint was filed on January 7, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the shipment of potatoes is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $525, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $525, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6034) 


LES JEWETT COMPANY v. PAUL E. MARY. PACA Docket No. 7654. 
Decided July 8, 1959. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. C. Curry, Grower Shipper Vegetable Association, Salinas, California, 
for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 30, 1959. The formal 
complaint was filed April 24, 1959. Complainant seeks an award 
of reparation in the amount of $1,216, which is alleged to be 
due in connection with the sale of a carload of lettuce by com- 
plainant to respondent on or about February 4, 1959. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 11, 1959. <A copy of the report of investiga- 
tion was served upon complainant on May 12, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c)) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Leslie G. Jewett 
and C & A Enterprises, Inc., doing business as Les Jewett Com- 
pany, whose address is Salinas, California. 

2. Respondent is an individual, Paul E. Mary, whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

38. On or about February 4, 1959, in the course of interstate 

commerce, complainant sold to respondent 640 cartons of Day- 
break Brand lettuce for $1,120, plus a charge of $96 for precool- 
ing, or for a total purchase price of $1,216, f.o.b. El Centro, 
California. 
' 4. On or about February 4, 1959, complainant shipped lettuce 
meeting the specifications of the contract in car PFE 55470 from 
El Centro, California, to respondent at New Orleans, Louisiana. 
Upon arrival of the lettuce at destination respondent accepted 
the lettuce. 

5. The total purchase price of the carload of lettuce, including 
the charge for precooling, is $1,216, no part of which has been 
paid by respondent to complainant. 
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6. The formal complaint was filed on April 24, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total amount 
due in connection with the sale of the carload of lettuce is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,216, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,216, with interest thereon 
at the rate of 5 percent per annum from March 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6035) 


NORTHERN SEED POTATO COMPANY LTD. v. CRISAFULLI-SINGH 
PRODUCE Co., INC. PACA Docket No. 7632. Decided July 8, 


1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed November 21, 1958. The formal 
complaint was filed March 23, 1959. Complainant seeks an award 
of reparation in the amount of $1,050, which is alleged to be 
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the total purchase price of a truckload of seed potatoes sold by 
complainant to respondent on or about May 7, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon the 
respondent on May 1, 1959. A copy of the report of investigation 
was served upon complainant on May 4, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Northern Seed Potato Company Ltd., is a 
corporation whose address is 615 Province Building, 198 West 
Hastings Street, Vancouver, British Columbia, Canada. 

2. Respondent, Crisafulli-Singh Produce Co., Inc., is a cor- 
poration whose address is 556 E. Manor Dr., Casa Grande, Arizona. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about May 7, 1958, in the course of foreign commerce, 
complainant sold to respondent 420 100-pound sacks of Founda- 
tion Netted Gem seed potatoes at $2.50 per hundredweight, or 
for a total purchase price of $1,050, f.o.b. Lynden, Washington. 
Under the contract respondent was to make payment on or before 
July 15, 1958. 

4. On or about May 28, 1958, complainant shipped seed pota- 
toes meeting the specifications of the contract from Vancouver, 
British Columbia, Canada, to respondent at Estancia, New Mexico. 
Respondent accepted the potatoes. x 

5. The total purchase price of the truckload of seed potatoes 
is $1,050, no part of which has been paid by respondent to com- 
plainant. 

6. An informal complaint was filed on November 21, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
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the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price for the truckload of seed potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,050, with interest. 


' ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,050, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6036) 


ALEXIS RELIAS v. FAIR CHESTER PACKING COMPANY, INC. PACA 
Docket No. 7449. Decided July 8, 1959. 


Motion to Reopen Granted 


Respondent’s default in the filing of an answer is set aside and respondent 
is granted 10 days within which to file an answer to the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued January 30, 1959, awarding reparation to complainant 
against respondent. A copy of this order was served upon re- 
spondent on February 2, 1959. On February 16, 1959, respond- 
ent filed, in effect, a motion to reopen after default pursuant to 
section 47.25(e) of the rules of practice (7 CFR 47.25(e)). 
Respondent states in the motion that its failure to file an answer 
was inadvertent and unintentional, the fact being that an em- 
ployee filed the complaint away without bringing it to the atten- 
tion of Harry Rosenthal, respondent’s President. 

The order of January 30, 1959, was stayed February 20, 1959, 
pending the issuance of a further order to allow time for con- 
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sideration of respondent’s motion. A copy of the motion was 
served upon complainant and he filed an answer setting forth 
objections to such reopening. 

The record has been considered and it is concluded that the 
motion to reopen was filed within a reasonable time under the 
particular circumstances and that good reason has been shown 
for granting the requested relief. Mendelson-Zeller Co. v. United 
Fruit Distributors, 16 AD 790. Accordingly, respondent’s default 
in the filing of an answer in this proceeding is hereby set aside 
and respondent is granted 10 days from the date of service of 
this order within which to file an answer to the formal complaint. 


Copies hereof shall be served upon the parties. 


(No. 6037) 


G. E. SMALL & SONS v. F. H. CRUMP PRODUCE COMPANY. PACA 
Docket No. 7628. Decided July 8, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


LeRoy, Goodwin & Wells, of Elizabeth City, North Carolina, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed March 27, 1959. Complainant 
seeks an award of reparation in the amount of $947.50, which is 
alleged to be the total adjusted purchase price of two truckloads 
of potatoes sold by complainant to respondent during July 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 20, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on April 29, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of G. E. Small, G. 
E. Small, Jr., and W. A. Small, doing business as G. E. Small & 
Sons, whose address is Route No. 1, Box 128-A, Elizabeth City, 
North Carolina. 

2. Respondent is an individual, Forest Howard Crump, doing 
business as F. H. Crump Produce Company, whose address is 
633 Second Avenue, Huntington, West Virginia. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 

3. During July 1958, in the course of interstate commerce, 
complainant sold to respondent two truckloads of potatoes for a 
total purchase price of $1,015.50, delivered Huntington, West 
Virginia. 

4. During July 1958, complainant shipped potatoes meeting 
the specifications of the contracts from Elizabeth City, North 
Carolina, to respondent at Huntington, West Virginia. One load 
was shipped on July 4 and the other load on July 16, 1958. 

5. Complainant and respondent agreed to reduce the total 
purchase price of the potatoes from $1,015.50 to $947.50. Re- 
spondent accepted the potatoes, but failed to make any payment 
therefor. 

6. The formal complaint was filed on March 27, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total adjusted 
purchase price of the two truckloads of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $947.50, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $947.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6038) 


WOMACK BROS. PRODUCE v. HADID BROKERAGE COMPANY. PACA 
Docket No. 7648. Decided July 8, 1959. 


Failure to Pay—Default 


Respondent’s faiure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. John H. Carter, of Anna, Illinois, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 23, 1959. The formal 
complaint was filed on April 20, 1959. Complainant seeks an 
award of reparation in the amount of $1,619.80, which is alleged 
to be the balance of the purchase price of a truckload of peaches 
sold by complainant to respondent during August 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 6, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on May 11, 1959. © 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the comptaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of H. L. Womack 
and R. C. Womack, doing business as Womack Bros. Produce, 
whose address is Box 219, Anna, Illinois. 

2. Respondent is an individual, Alexander Joe Hadid, doing 
business as Hadid Brokerage Company, whose address is Terminal 
Market, Administration Building, Houston, Texas. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

3. On or about August 19, 1958, in the course of interstate 
commerce, complainant sold to respondent 530 bushels of Elberta 
peaches for a purchase price of $1,775.50. 

4. On or about August 19, 1958, complainant shipped peaches 
meeting the specifications of the contract by truck from Anna, 
Illinois, to respondent at Houston, Texas. Respondent accepted 
the shipment of peaches. 

5. The purchase price of the truckload of peaches is $1,775.50. 
Complainant has allowed respondent credit of $155.70, leaving a 
balance of $1,619.80, no part of which has been paid by respond- 
ent to complainant. 

6. The formal complaint was filed on April 20, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the truckload of peaches is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $1,619.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,619.80, with interest there- 
on at the rate of 5 percent per annum from September 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 











828 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 828 


(No. 6039) 


MARSHALL ANDERSON v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7644. Decided July 13, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed April 24, 1959. Complainant seeks 
an award of reparation in the amount of $1,022.50, which is 
alleged to be due in connection with the sale of a carload of 
lettuce and celery by complainant to respondent on or about 
November 11, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 7, 1959. A copy of the report of investigation 
was served upon complainant on May 9, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Marshall Anderson, whose 
address is 752 South Alameda Street, Los Angeles, California. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about November 11, 1958, in the course of interstate 
commerce, complainant sold to respondent 250 cartons of lettuce 
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and 200 crates of celery for $950, plus charges of $37.50 for 
vacuum cooling and $35 for top-ice, or for a total purchase price 
of $1,022.50, f.o.b. Los Angeles, California. 

4. On or about November 11, 1958, complainant shipped let- 
tuce and celery meeting the specifications of the contract in car 
PFE 61254 from Los Angeles, California, to respondent at Bing- 
hamton, New York. Respondent accepted the shipment of lettuce 
and celery. 

5. The total purchase price of the carload of lettuce and celery 
is $1,022.50, no part of which has been paid by respondent to 
complainant. 

6. The formal complaint was filed on April 24, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due in 
connection with the sale of the carload of lettuce and celery is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,022.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,022.50, with interest there- 
on at the rate of 5 percent per annum from December 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


’ 


(No. 6040) 


Harry S. DAY v. BUSCHER PRODUCE. PACA Docket No. 7651. 
Decided July 13, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Taylor & McKenna, of Hamilton, Montana, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed November 18, 1958. The formal 
complaint was filed March 27, 1959. Complainant seeks an 
award of reparation in the amount of $1,460, which is alleged 
to be the balance of the adjusted purchase price of two truckloads 
of potatoes sold by complainant to respondent on or about May 
10, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 1, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on May 4, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Harry 8S. Day, is an individual whose address 
is Corvallis, Montana. 

2. Respondent is an individual, John E. Buscher, doing busi- 
ness as Buscher Produce, whose address is P. O. Box 126, Green- 
acres, Washington. At the time of the transaction involved 
herein, respondent was licensed under the act. _ 

3. On or about May 10, 1958, in the course of interstate com- 
merce, complainant sold to respondent 800 100-pound sacks of 
potatoes at $2.75 per hundredweight, or for a total purchase price 
of $2,200, f.o.b. Corvallis, Montana. 

4. Pursuant to the foregoing contract, complainant shipped 
two truckloads of potatoes meeting the specifications of the con- 
tract from Corvallis, Montana, to respondent at Greenacres, 
Washington. The first load was shipped on May 138, 1958, and 
the second load was shipped on May 16, 1958. Each load consisted 
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of 400 100-pound sacks of potatoes. Upon arrival at destination 
respondent requested an adjustment on the potatoes. Complain- 
ant reduced the total purchase price of the 800 sacks of potatoes 
from $2,200 to $1,760. Respondent accepted the potatoes. 

5. The total adjusted purchase price of the two truckloads of 
potatoes is $1,760. Respondent has paid $300 on account, leav- 
ing a balance of $1,460 due and owing by respondent to com- 
plainant. 

6. An informal complaint was filed on November 18, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the balance of the 
adjusted purchase price of the two truckloads of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,460, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,460, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6041) 


JESSIE DEMBY v. TRI-STATE FRUIT DISTRIBUTOR’S, INC. PACA 
Docket No. 7635. Decided July 13, 1959. 


Failure to Pay—Default 


Respondert’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Paul M. Arant, of Pageland, South Carolina, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed September 19, 1958. The formal 
complaint was filed April 16, 1959. Complainant seeks an award 
of reparation in the amount of $116.50, which is alleged to be 
the purchase price of a truckload of watermelons sold by com- 
plainant to respondent on or about July 26, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 16, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on May 20, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Jessie Demby, whose address 
is Route 1, Mt. Croghan, South Carolina. 


2. Respondent, Tri-State Fruit Distributor’s Inc., is a cor- 
poration whose address is 831 Century Avenue, St. Paul, Min- 
nesota. At the time of transaction involved herein, respondent 
was licensed under the act. 


3. On or about July 26, 1958, in the course of interstate com- 
merce, complainant sold to respondent a truckload of watermelons 
for a purchase price of $116.50, f.o.b. Pageland, South Carolina. 


4. On or about July 26, 1958, complainant delivered water- 
melons meeting the specifications of the contract to respondent 
at Pageland, South Carolina, for transportation by truck to St. 
Paul, Minnesota. Respondent accepted the watermelons. 


5. The purchase price of the truckload of watermelons is 
$116.50, no part of which has been paid by respondent to com- 
plaint. 

6. The formal complaint was filed on April 16, 1959, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of watermelons is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $116.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $116.50, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6042) 


HANSEN FRUIT & COLD STORAGE COMPANY v. BOOTH’S PRODUCE. 
PACA Docket No. 7596. Decided July 13, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed February 13, 1959. Complainant 
seeks an award of reparation in the amount of $1,048.46, which 
is alleged to be due in connection with the sale of five trucklots 
of apples by complainant to respondent during October and 
November 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 16, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on March 30, 1959. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Hansen Fruit & Cold Storage Company, is 
a corporation whose address is Post Office Box 1491, Yakima, 
Washington. 

2. Respondent is an individual, Farril C. Booth, doing busi- 
ness as Booth’s Produce, whose address is 820 Main Street, 
Billings, Montana. At the times of the transactions involved 
herein, respondent was licensed or subject to license under the 
act. 

8. During October and November 1958, in the course of in- 
terstate commerce, complainant sold to respondent five trucklots 
of apples for a total purchase price of $1,835.95, f.o.b. shipping 
point in the State of Washington. 

4. During October and November 1958, complainant shipped 
apples meeting the specifications of the contracts from loading 
point in the State of Washington, to respondent at Billings, Mon- 
tana. Respondent accepted the shipments of apples. 

5. The total purchase price of the five trucklots of apples is 
$1,835.95. Respondent gave complainant a check for $1,138.70 
in part payment. This check was returned by the bank unpaid 
because of insufficient funds and complainant paid a protest of 
$2.50. Respondent paid complainant $800 on account. There 
is a balance of $1,038.45, including the protest fee of $2.50, due 
and owing by respondent to complainant. 

6. The formal complaint was filed on February i3, 1959, which 
was within 9 months after the causes of action accured. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 


practice (7 CFR 47.8(c)). 
Respondent’s failure to pay to complainant the balance due in 
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connection with the sale of the five trucklots of apples is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,038.45, with interest. Since this 
interest will be computed from December 1, 1958, until payment 
of the award, the amount of $1,038.45 does not include interest of 
$10.01 requested by complainant for the period ending January 
9, 1959. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,038.45, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6043) 


T. A. MASON v. D. O. LUCAS AND Son. PACA Docket No. 7633. 
Decided July 13, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Tom F. Digby, of North Little Rock, Arkansas, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 18, 1958. The 
formal complaint was filed on February 16, 1959, and an amend- 
ment thereto was filed on April 3, 1959. Complainant seeks an 
award of reparation in the amount of $291.38, which is alleged 
to be the balance due in connection with the sale of ten lots of 
fruits, vegetables, and peanuts by complainant to respondent 
during February, March, and May 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 29, 1959. Copies of 
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the formal complaint, the amended complaint, and the report of 
investigation were served upon respondent on April 30, 1959. 
At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwith- 
standing such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 


procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Tommy Albert Mason, doing 
business as T. A. Mason, whose address is 817 Cypress Street, 
North Little Rock, Arkansas. 

2. Respondent is a partnership composed of Dennis O. Lucas 
and Charles Lucas, doing business as D. O. Lucas and Son, whose 
address is 2nd and Poplar Streets, North Little Rock, Arkansas. 
At the time of the transactions complained of herein, respondent 
was licensed under the act. 

3. During the period February 28, 1958, through May 7, 1958, 
in the course of interstate commerce, complainant sold to respond- 
ent ten lots of fruits, vegetables, and peanuts for a total purchase 
price of $596.60. 

4. On the dates of sale, complainant delivered to respondent 
commodities meeting the requirements of the contracts. Prior 
to these sales, the commodities had been received by complainant 
from points outside the State of Arkansas. Respondent accepted 
the commodities. 

5. The total purchase price of the commodities is $596.60. 
Respondent has paid $300 on account and was allowed a credit 
of $5.22, leaving a balance of $291.88. No part of this amount 
has been paid by respondent to complainant. 

6. The informal complaint was filed on November 18, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

It appears from the record that three of the ten lots of com- 
modities involved herein included Mexican peanuts having a total 
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purchase price of $27. Peanuts are not a perishable agricultural 
commodity within the meaning of the act. Pearce-Young-Angel 
v. Friendly Fruit Co., 16 AD 484. 

The evidence shows that respondent has remitted to complain- 
ant $300 and neither party apparently specified the particular 
items against which the payment should be credited. It is a 
general rule of law that when neither the debtor nor the creditor 
seasonably exercises his power to apply a payment to one of 
several debts, the law will apply the payment in a way most bene- 
ficial to the creditor. Francis Ott v. Edwin H. Light, 16 AD 
1254. Following this rule, $27 should be credited as payment 
for the peanuts and the balance credited to the other items which 
are within our jurisdiction. 

Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $291.38, with 


interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $291,38, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6044) 


C. A. POWERS & COMPANY v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7621. Decided July 13, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. 'D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed March 30, 1959. Complainant 
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seeks an award of reparation in the amount of $351.57, which 
is alleged to be the loss sustained by complainant due to respond- 
ent’s unjustified rejection of a shipment of potatoes sold by com- 
plainant to respondent on or about December 3, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 20, 1959. On that 
same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, C. A. Powers & Company, is a corporation 
whose address is Post Office Box 407, Fort Fairfield, Maine. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about December 3, 1958, in the course of interstate 
commerce, complainant sold to respondent a carload of potatoes 
for a total purchase price of $1,052.50, f.o.b. shipping point in 
the State of Maine. 

4. On or about December 5, 1958, complainant shipped pota- 
toes meeting the specifications of the contract in car MDT 9431 
from Easton, Maine, to respondent at Binghamton, New York. 
Upon arrival of the potatoes at destination, respondent rejected 
them. Complainant advised respondent that the potatoes would 
be resold and respondent would be held liable for any loss sus- 
tained. , 

5. On or about December 11, 1958, complainant diverted the 
carload of potatoes to Pittsburgh, Pennsylvania, where the pota- 
toes were sold. Complainant realized net proceeds of $700.93, 
or $351.57 less than the contract price of $1,052.50. No part of 
the $351.57 has been paid by respondent to complainant. 

6. The formal complaint was filed March 30, 1959, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s rejection of the carload of potatoes was without 
reasonable cause in violation of section 2 of the act. Complainant 
promptly and properly resold the potatoes and sustained damages 
of $351.57. Complainant should be awarded reparation in the 
amount of $351.57, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $351.57, with interest thereon 
at the rate of 5 percent per annum from January 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6045) 


S. Swirt & SON v. LUBET PRODUCE COMPANY. PACA Docket 
No. 7660. Decided July 13, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint, 


Garda & McMahon, of Middletown, New York, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed May 11, 1959. Complainant seeks 
an award of reparation in the amount of $1,427.20, which is 
alleged to be the unpaid balance of the total purchase price of two 
truckloads of onions and apples which were sold by complainant 
to respondent during November 1958. 





840 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 839 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 18, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on May 19, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Sam Swift, 
Harry David Swift and Esther Swift, doing business as 8. Swift 
& Son, whose address is Post Office Box 359, Florida, New York. 

2. Respondent is a partnership composed of Hyman Lubet and 
Paul Lubet, doing business as Lubet Produce Company, whose 
address is 1908-10 Smallman Street, Pittsburgh, Pennsylvania. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 

3. During November 1958, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of onions 
and apples for a total purchase price of $2,254.70, delivered 
Pittsburgh, Pennsylvania. The first load was sold on November 
1, 1958, and consisted of 642 50-pound sacks of onions at $1.60 
per sack. The second load was sold on November 6, 1958 and 
consisted of 600 50-pound sacks of onions at $1.60 per sack, 50 
boxes of MacIntosh apples at $2.30 per box and 50 boxes of 
Delicious apples at $3.05 per box. 


4. On the dates of sale, complainant shipped onions and apples 
meeting the specifications of the contracts by truck from Florida, 
New York, to respondent at Pittsburgh, Pennsylvania. Respond- 
ent accepted the onions and apples. 


5. The total purchase price of the two truckloads of onions 
and apples is $2,245.70. Respondent has paid $827.50 on account, 
leaving a balance of $1,427.20 due and owing by respondent to 
complainant. 

6. The formal complaint was filed on May 11, 1959, which was 
within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the two truckloads of onions and apples 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,427.20, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,427.20, with interest there- 
on at the rate of 5 percent per annum from December 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6046) 


WESTERN PACKING Co. v. HADID BROKERAGE COMPANY. PACA 
Docket No. 7606. Decided July 14, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on February 5, 1959. Complain- 
ant seeks an award of reparation in the amount of $2,774.78, which 
is alleged to be the amount due in connection with the sale of two 
truckloads of celery by respondent for complainant’s account to 
various buyers during November 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 13, 1959. A copy 
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of the formal complaint and a copy of the report of investigation 
were served upon respondent on April 15, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an ‘answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack J. Car- 
michael and Kay L. Carmichael, doing business as Western 
Packing Co., whose address is Post Office Box 475, Guadalupe, 
California. 

2. Respondent is an individual, Alexander J. Hadid, doing 
business as Hadid Brokerage Company, whose address is 3100 
Produce Row, Houston, Texas. At the time of the transactions 
involved herein, respondent was licensed under the act. 

3. During November 1958, in the course of interstate com- 
merce, respondent sold for complainant’s account to various pool 
buyers in Texas two truckloads of celery for a total purchase 
price of $2,774.78, f.o.b. Guadalupe, California. 

4. During November 1958, complainant shipped celery meet- 
ing the specifications of the contracts from Guadalupe, California, 
to respondent at Houston, Texas. One load was shipped on 
November 21 and the other load on November 24, 1958. Respond- 
ent delivered the celery to the pool buyers. 

5. Acting on behalf of complainant, respondent invoiced and 
collected from the pool buyers the total amount of $2,774.78. 
No part of this amount has been paid to complainant. 

6. The formal complaint was filed on February 5,-1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent failed to remit to complainant any part of the 
amount he coilected for the celery from the pool buyers. Re- 
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spondent’s failure to pay to complainant the money collected is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,774.78, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,774.78, with interest there- 
on at the rate of 5 percent per annum from January 1, 1959, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6047) 


CHARLES A. PRITCHARD v. CLYDE H. STREET. PACA Docket No. 
7655. Decided July 15, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed March 4, 1959. Complainant 
seeks an award of reparation in the amount of $10,216, which 
is alleged to be the balance of the total purchase price of 50 
truckloads of green beans sold by complainant to respondent 
during July, August and September 1958. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on May 19, 1959. A copy of the report of investigation 
was served upon complainant on May 22, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
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constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles A. Pritchard, whose 
address is Post Office Box 27, West Jefferson, North Carolina. 

2. Respondent is an individual, Clyde H. Street, whose address 
is Route 1, Box 23F, Spring Lake, North Carclina. At the time 
of the transactions involved herein, respondent was not licensed 
under the act but was subject to license. 

38. During July, August and September 1958, in the course of 
interstate commerce, complainant sold to respondent 50 truckloads 
of green beans for a total purchase price of $64,265.38. 

4. During July, August and September 1958, complainant 
delivered to respondent beans meeting the specifications of the 
contracts. Respondent accepted the shipments of beans. 

5. The total purchase price of the 50 truckloads of beans is 
$64,265.38. Respondent has paid $54,049.38 on account, leaving 
a balance of $10,216 due and owing by respondent to complainant. 

6. The formal complaint was filed on March 4, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the 50 truckloads of beans is in violation of 
section 2 of the act. Complainant should be awarded_reparation 
in the amount of $10,216, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $10,216, with interest thereon 
at the rate of 5 percent per annum from October 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6048) 


NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC PACA Docket No. 7129. Decided 
July 17, 1959. 


Petition for Reconsideration—Dismissal 
Respondent Lally’s petition for reconsideration and rehearing is dismissed 
and the reparation awarded in the order of June 19, 1959, is ordered 
paid. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
AND REHEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on June 19, 1959, awarding reparation to 
complainant against respondents. Copies of this order were 
served upon the parties. On June 29, 1959, Lally, Berthelson & 
Welsh, Inc., hereinafter referred to as Lally, filed a petition for 
reconsideration and rehearing. The petition, having been timely 
filed by Lally, operated automatically to stay the order of June 
19, 1959, as provided in section 47.24(a) of the rules of practice 
(7 CFR 47.24(a)), pending further disposition of the case. 

In the petition Lally contends that the order of June 19, 1959, 
is in error in several respects, including the admission of parol 
evidence at the oral hearing to prove a guaranty by Lally to pay 
for produce if Bisesi Fruit Co. did not. We have reconsidered 
the order and find that respondent’s contentions are without 
merit and that the order is supported by the evidence and by the 
law applicable thereto. The petition, insofar as it pertains to a 
reconsideration of the errors allegedly found in the order of June 
19, 1959, should be dismissed. 

With respect to that’part of the petition asking that a rehearing 
of this proceeding be held, Lally alleges the discovery of new 
evidence not available at the time of the original hearing and 
submits with the petition an affidavit signed by William J. Welsh, 
Jr., purportedly dealing with the transactions covered in the 
order of June 19, 1959. It appears from the documents sub- 
mitted that the “new evidence,” to which Lally refers, is the 
testimony of Welsh which it now wishes to submit in evidence. 

There is no showing by Lally why the testimony of Welsh was 
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not presented at the time of the original hearing. If such tes- 
timony is relevant and material now, then it was relevant and 
material at the time of the hearing. Since Lally now offers the 
testimony of Welsh, it must be assumed—in the absence of facts 
to the contrary—that such testimony would have been available to 
Lally at the time of the hearing. The request that the proceeding 
be reopened to receive this testimony at this late date, without 
showing good cause for such tardiness, is, therefore, fatal in that 
no substantial basis is given to warrant a rehearing in this case. 
The petition as it pertains to a rehearing should therefore be 
dismissed. 

In the light of the foregoing discussion, Lally’s petition is hereby 
dismissed without prior service upon complainant. 

The reparation awarded in the order of June 19, 1959, shall be 
paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6049) 


ANDES FRUIT & PRODUCE CorP. v. MAX ABOWITZ. PACA Docket 
No. 7671. Decided July 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. David Siskind, of New York, New York, for complainant. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 12, 1959. The formal 
complaint was filed April 14, 1959. Complainant seeks an award 
of reparation in the amount of $1,219.09, which is alleged to be 
the total purchase price of four trucklots of bananas sold by 
complainant to respondent during October and November 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 3, 1959. A copy of 
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the formal complaint and a copy of the report of investigation 
were served upon respondent on June 9, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Andes Fruit & Produce Corp., is a corpora- 
tion whose address is 19 Rector Street, New York, New York. 

2. Respondent is an individual, Max Abowitz, whose address 
is 62 Delmonico Place, Brooklyn, New York. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 

3. During October and November 1958, in the course of foreign 
commerce, complainant sold to respondent four trucklots of 
bananas for a total purchase price of $1,219.09, including charges 
for wharfage and stem twine. 

4. During October and November 1958, complainant delivered 
to respondent in New York, bananas meeting the specifications of 
the contract. The bananas had been transported from Ecuador. 
Respondent accepted the bananas. 

5. The total purchase price of the four trucklots of bananas 
is $1,219.09, no part of which has been paid by respondent to 
complainant. 

6. The formal complaint was filed on April 14, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the four trucklots of bananas is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,219.09, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,219.09, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6050) 


GROWERS MARKETING SERVICE, INC. v. CR PRODUCE COMPANY, 
Inc. PACA Docket No. 7662. Decided July 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. L. Fred Reedy, of Eustis, Florida, for complainant. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 6, 1958. The formal 
complaint was filed February 2, 1959. Complainant seeks an 
award of reparation in the amount of $253.87, which is alleged 
to be the purchase price of a truckload of watermelons sold by 
complainant to respondent on or about July 7, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 28, 1959. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on March 2, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 
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FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a cor- 
poration whose address is Post Office Box 418, Leesburg, Florida. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about July 7, 1958, in the course of interstate com- 
merce, complainant sold to respondent a truckload of watermelons 
for a purchase price of $253.87, f.o.b. Camilla, Georgia. 

4. On or about July 7, 1958, complainant shipped watermelons 
meeting the specifications of the contract from Camilla, Georgia, 
to respondent at Binghamton, New York. Respondent accepted 
the watermelons. 

5. The purchase price of the truckload of watermelons is 
$253.87, no part of which has been paid by respondent to com- 
plainant. 

6. The formal complaint was filed February 2, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of watermelons is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $253.87, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $253.87, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6051) 


SILVER MIuL FROZEN Foops, INC. v. KITCHEN MADE PIE COMPANY. 
PACA Docket No. 7278. Decided July 20, 1959. 
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Petition for Reconsideration—Dismissal 


Respondent’s petition to rehear, reargue and reconsider or to reopen is 
dismissed and the reparation awarded in the order of May 21, 1959, is 
to be paid within 30 days. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued May 21, 1959, awarding reparation to com- 
plainant against respondent. On June 17, 1959, respondent filed 
a petition to rehear, reargue and reconsider or, in the alternative, 
to reopen. The order of May 21, 1959, was stayed on June 19, 
1959, pending the issuance of a further order herein. On June 
26, 1959, respondent filed several exhibits to be considered in 
connection with its petition. Copies of the petition and the ex- 
hibits were sent by respondent to complainant and the latter 
filed an answer objecting to the granting of the petition. 

The basis of respondent’s petition is that it was erroneously 
concluded in the order of May 21, 1959, that the market value 
of frozen cherries meeting contract specifications at Eau Claire, 
Michigan, on April 15, 1957, was approximately 15 cents per 
pound. Respondent states that the evidence submitted by com- 
plainant, upon which this conclusion was founded, was not of an 
expert quality and was directly contradicted by respondent’s 
evidence. 

The petition for rehearing is dismissed since no good reason has 
been shown why the evidence which respondent now seeks to 
offer was not submitted at the oral hearing. Likewise, no good 
reason has been shown for allowing reargument and this part of 
the petition is also dismissed. 

With respect to the petition for reconsideration, it is our opinion 
that the order of May 21, 1959, is supported by the evidence and 
the law applicable thereto. Accordingly, this portion of the 
petition is dismissed. 

Respondent requests, in the alternative, a reopening of the 
hearing. As provided in section 47.24(b) of the rules of practice, 
such a request may be made only prior to the issuance of the 
order. The proper request where the order has been issued, as 
here, is for rehearing. 

The reparation awaded in the order of May 21, 1959, shall be 
paid within 30 days from the date hereof. 

Copies hereof shall be served upon the parties. 
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(No. 6052) 


T. O. TOMASELLO COMPANY v. PAUL E. Mary. PACA Docket 
No. 7669. Decided July 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. Frederick W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed January 12, 1959. The formal 
complaint was filed February 2, 1959. Complainant seeks an 
award of reparation in the amount of $100, which is alleged to 
be the balance of the purchase price of a carload of lettuce sold 
by complainant to respondent on or about August 11, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 25, 1959. A copy of the report of investigation 
was served upon complainant on May 27, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant, T. O. Tomasello Company, is a corporation 
whose address is Post Office Box 328, Watsonville, California. 

2. Respondent is an individual, Paul E. Mary, whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
the transaction involved herein, respondent was licensed under the 
act. 

3. On or about August 11, 1958, in the course of interstate 
commerce, complainant sold to respondent a carload of lettuce 





852 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 852 


for a purchase price of $672, including a precooling charge of 
$96, f.o.b. Watsonville, California. 

4. On or about August 11, 1958, complainant shipped lettuce 
meeting the specifications of the contract in car WFEX 73080 
from Watsonville, California, to respondent at New Orleans, 
Louisiana. Respondent accepted the lettuce. 

5. The purchase price of the carload of lettuce is $672. Re- 
spondent paid $572 on account, leaving a balance of $100 due and 
owing by respondent to complainant. 

6. The formal complaint was filed on February 2, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the carload of lettuce is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $100, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $100, with interest thereon at 
the rate of 5 percent per annum from September 1, 1958, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6053) 


J. R. WITT PRODUCE Co., INC. v. ACME POTATO CHIP Co. PACA 
Docket No. 7150. Decided July 20, 1959. 


Failure to Accept Delivery—Damages 


It is concluded that (1) the complaint was filed within the statutory period, 
(2) storing the commodity at a temperature of 70° F. was not specified 
in the contract, and (3) respondent violated the act by failing to 
withdraw the potatoes from storage and by failing to pay to complainant 
the amount due. 
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Ames, Daugherty, Bynum & Black, of Oklahoma City, Oklahoma, for com- 
plainant. Mosteller, Fellers, Andrews & Loving, of Oklahoma City, 
Oklahoma, for respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on July 29, 1957, and 
a formal complaint on September 30, 1957. Complainant alleges 
that in the month of September 1956 it sold to respondent 10 
truckloads of Kennebec potatoes at the delivered price of $2.90 
cwt. These potatoes were to be placed in storage by complainant 
and were to be thereafter withdrawn from storage by respondent, 
who after the first month was to pay to complainant an additional 
10¢ per cwt. for storage charges. Complainant alleges respond- 
ent withdrew from storage and paid for 1,205 sacks of the pota- 
toes, but has failed and refused to withdraw from storage and 
pay for the balance of the potatoes. Complainant seeks repara- 
tion in the amount of $3,925.22, which allegedly represents the 
balance due from respondent under the contract. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on October 18, 1957. 
Copies of the complaint and of the report of investigtaion were 
served upon respondent on October 23, 1957. Respondent filed 
an answer on November 6, 1957. Respondent’s answer included 
a motion to dismiss on the grounds that complainant. failed to 
file a complaint within the 9 months required by the act. As an 
affirmative defense, respondent alleged in its answer that the 
contract between the parties required that complainant store the 
potatoes at a temperature of approximately 70° F.; that com- 
plainant failed to store the potatoes at this temperature, but 
instead stored them at temperatures ranging from 38° to 43° F., 
which resulted in making ‘said potatoes unsuitable for the manu- 
facture of potato chips, the purpose for which they were sold and 
purchased. 

An oral hearing was held in Oklahoma City, Oklahoma, on 
June 10, 1958. Both parties were represented by counsel. J. R. 
Witt, Roy Witt, and S. B. McCubbins testified on behalf of com- 
plainant. Carl Hanly, J. A. Hanly, Louis Schumacher, and 
Earl Windom testified in behalf of respondent. Both parties filed 
briefs in support of their contentions. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 852 


FINDINGS OF FACT 


1. Complainant, J. R. Witt Produce Co., Inc., is a corporation 
whose address is 1807 S. W. Second Street, Oklahoma City, 
Oklahoma. 

2. Respondent, Acme Potato Chip Co., is a corporation whose 
address is 916 No. Penn. Street, Oklahoma City, Oklahoma. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about September 20, 1956, in the course of interstate 
commerce, complainant sold to respondent 10 truckloads of Ken- 
nebec potatoes at the agreed price of $2.90 per cwt., delivered 
Oklahoma City. Under the contract agreed to by the parties, the 
potatoes were to be placed in storage and were to be withdrawn 
at respondent’s discretion. Respondent was to pay an additional 
amount of 10¢ per cwt. for storage after the first month. 

4. The potatoes in question were purchased by complainant 
from points in the State of Texas and were delivered from these 
points to the Big Four Warehouse and the Commercial Cold 
Storage Warehouse where they were stored at temperatures 
ranging from 38° to 43° F. 

5. Pursuant to instructions form respondent, complainant 
ordered the Commercial Cold Storage Warehouse to raise the 
temperature to approximately 70° on or about November 20, 1956. 

6. Respondent withdrew from storage a total of 1,206 sacks 
of the potatoes and paid to complainant the purchase price of 
1,205 sacks. Respondent failed to withdraw from storage the 
balance of the potatoes and consequently they were sold elsewhere 
by complainant. 

7. The net amount due on the purchase price of the 10 lots of 
potatoes, after considering the amount the potatoes were sold 
for by complainant, amounts to $3,925.22, no part of which has 
been paid. 

8. The informal complaint was filed on July 29, 1957, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The first issue to be resolved in this proceeding is respondent’s 
motion to dismiss. Respondent claims that the formal complaint 
which was served upon it was filed on September 30, 1957, more 
than 9 months after the cause of action accrued. At the oral 
hearing, evidence was introduced to show that complainant orally 
notified the Department of its complaint against respondent on 
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December 20, 1956, and was advised at that time that if its dis- 
pute with respondent was not settled within a reasonable time, 
complainant should dispose of the potatoes in question and file 
a complaint for any damages sustained. Settlement was not ac- 
complished and the potatoes were disposed of by complainant. 
On July 29, 1957, complainant filed what purported to be a formal 
complaint against respondent. This complaint was returned to 
complainant by the Department for the purpose of making cer- 
tain technical corrections. 

Section 6 of the act (7 U.S.C. 499f) requires that a complaint 
must be filed with the Secretary within 9 months after the cause 
of action accrues. Section 47.3 of the rules of practice (7 CFR 
47.3), promulgated pursuant to the authority granted in section 
15 of the act (7 U.S.C. 4990), prescribes the contents of such 
a complaint. This complaint may be “informal” as distinguished 
from “formal.” There is no question here but that the com- 
plaint filed on July 29, 1957, contained the information required 
by the rules of practice and although not sufficient to serve as a 
formal complaint, it met all the requirements of an informal 
complaint and will, therefore, be so treated. The fact that the 
complaint was submitted as a formal rather than an informal 


complaint is not controlling. However, respondent argues that, 
in any event, this complaint cannot be considered valid since it 
was returned to complainant for certain corrections and additions. 
We cannot agree with this contention. 


The act has conferred upon proper parties certain rights with 
regard to reparation proceedings. The rules of practice prescribe 
procedures by which the party may exercise those rights. The 
Department’s act of returning the complaint in question cannot 
be interpreted as destroying those rights and such is the implica- 
tion of respondent’s contention. In view of the above and the fact 
that the complaint was filed within the 9-month period, respond- 
ent’s motion to dismiss must be denied. 


We now come to the factual issues in dispute. The first issue 
is whether the complainant, under the contract herein, was to 
store the potatoes at temperatures approximating 70° F. 

The testimony and evidence of record indicate that the early 
part of September 1956, Mr. Earl Windom, who was employed 
by complainant to sell potatoes, contacted respondent in an effort 
to negotiate a sale. Windom had several discussions with Carl 
J. Hanly, the secretary-treasurer of respondent, and on September 
20, 1956, a contract was agreed to by the parties. This contract 
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was written on a sales slip regularly used in complainant’s busi- 
ness and is as follows: 


“Order No. Date 9/20 1956 


M—J. R. Witt Potato Co. 
Oklahoma City, Okla. 


Ship to—Acme Potato Company 
916 N. Penn 


How ship—Truck 
Terms—Regular ‘When—As ordered out 
Salesman—Earl Windom Buyer—Carl Hamley 


10 Cars (360 Bags each 100#) (3600 Bags) 
Kennebeck Potatoes 
85 to 90% U.S. No. l’sa 


1 St. Month—at 2.90 per cwt. 
Sto 


Each additional month—10¢ higher 
To be drawn from storage as wanted 


Confirmed—9/20 
J. R. Witt Potato Company 
By—Roy Witt 
Acme Potato Chip Co. 
By—Carl J. Hanly” 


Two or three days after the contract was negotiated complain- 
ant had potatoes meeting contract specifications shipped from the 
State of Texas to Oklahoma City. They were placed in storage 
at the Commercial Cold Storage Warehouse and the Big Four 
Cold Storage Warehouse, both located in Oklahoma City and were 
stored at temperatures ranging from 38° to 48° F. During the 
period of September through December 1956, respondent with- 
drew from storage a total of 1,206 sacks of potatoes. Respondent 
has paid to complainant the agreed contract price for 1,205 of 
these sacks of potatoes. 

It is respondent’s contention that when negotiating with Win- 
dom and at the time the contract was signed, it was understood 
and agreed that the potatoes would be stored at about 70° F. 
Respondent contends that when potatoes are stored at the regular 
cold storage temperatures, 38° to 45° F., the potato starch con- 
verts into sugar and potato chips made from these potatoes cook 
a dark brown and are not saleable. Respondent states that this 
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is what happened to the potatoes involved herein with the result 
that they were not suitable for chipping. 

Complainant on the other hand asserts that when the contract 
was negotiated, respondent made no mention of storage tem- 
peratures. Windom testified that the matter of temperature was 
brought up after the contract was signed and possibly after de- 
livery of the potatoes to the cold storage warehouse. 

The testimony of respondent’s Carl Hanly indicates that re- 
spondent has its own storage facilities wherein it can store 10 
carloads of potatoes. This is enough for approximately two 
weeks’ production of potato chips. Hanly testified further that 
during the period involved herein, respondent was regularly 
purchasing potatoes to replace those made into chips. 

After considering the evidence of record on the issue involved 
here, it is our conclusion that storing the potatoes at 70° F. 
was not a term of the contract, but rather, it was the intention 
of the parties that the potatoes would be stored in the regular 
and usual manner, that is, in cold storage. Our conclusion is 
based on the following considerations. First of all, there is the 
testimony of Windom, who negotiated the contract for complain- 
ant, that temperature was not mentioned at the time the con- 
tract was negotiated. Next, the contract itself contained a 
provision concerning storage and no mention of temperature was 
made there. If temperature was so important as contended by 
respondent, it seems that respondent would have required it to 
be stated in this provision. Finally, respondent admits that it 
was continuing its purchases of potatoes to replace those it used 
from its own storage during this period. From September 
through December 16, 1956, more than a two-month period, 
respondent withdrew from storage only 1,180 sacks of the pota- 
toes purchased from complainant. At this rate, the potatoes 
would have been stored for approximately five months before 
being used. Needless to say, potatoes stored at 70° F. for ap- 
proximately five months would be in such a decayed and sprouted 
condition that they would be worthless for any practical use. 
For these reasons we conclude the 70° F. temperature was not 
a part of the contract. 

Respondent also contends that after the potatoes were in storage, 
it requested complainant to turn up the temperature, but that 
complainant delayed in doing so with the result that the pota- 
toes, after prolonged cold storage, became useless for potato 
chips. Complainant contends that it did turn the temperature 
up when requested. 
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The record is confused as to just when respondent requested the 
higher temperatures. However, the temperature in the Com- 
mercial Cold Storage Warehouse was raised on approximately 
November 20, 1956. The Big Four Cold Storage Warehouse did 
not have facilities to raise the temperature. Respondent there- 
after withdrew a total of 26 sacks of potatoes on December 17 
and 20, 1956. The evidence indicates that these were chipped 
immediately, but were not satisfactory because they were too 
brown. For this reason, respondent refused to withdraw any 
more of the potatoes from storage. Respondent’s position is 
that because the potatoes were kept in cold storage for a little 
more than two months, they were unsuitable for chipping. 


There was considerable testimony at the hearing concerning 
the effects of cold storage upon potatoes to be used for chipping. 
This testimony was to the effect that when potatoes are stored at 
the normal cold storage temperature, 38° to 45° F., the potato 
starch tends to convert to sugar. Chips made from these potatoes 
are varying degrees of brown and are generally unattractive and 
not saleable. However, when these same potatoes are condi- 
tioned by storing them for a period of time at temperatures 
ranging from 55° to 70° F., the sugar tends to reconvert to 
starch and chips made from these potatoes are saleable. 


Various studies of the effect of cold storage on chipping pota- 
toes have been made by the Department. These studies tend to 
show that chipping potatoes which have been kept in cold storage 
can be reconditioned to make saleable chips. One such study was 
made of 33 different varieties of potatoes. Kennebec, the variety 
involved here, was included in this study. This research project 
was conducted by R. C. Wright and T. M. Whiteman, both em- 
ployed by the United States Department of Agriculture. Their 
study was made under the Research and Marketing Act of 1946 
and a report of this study was published in the American Potato 
Journal, Vol. 26, No. 4, April 1949, at page 117. The report 
states that the potatoes were divided into groups, one being 
stored at 55° F. and others at 40° F. The latter were kept at 
40° F. for approximately three months and then were kept at 
70° F. for 22 days. The report concludes that the Kennebec 
potatoes, after being so reconditioned, produced chips of out- 
standing attractiveness. Other studies have been made after 
the one mentioned above, but all tend to come to the same con- 
clusion, that is, potatoes in cold storage can be reconditioned to 
make saleable chips, although some varieties of potatoes are better 
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than others for this purpose. Chipping Quality of Light Potato 
Varieties as affected by source and storage treatment, U. S. Dept. 
Agri. Circular No. 936 (1954); French-frying Quality of Pota- 
toes, as influenced by cooking method, storage conditions, and 
specific gravity of tubers. Technical Bulletin No. 1142, U. S. 
Dept. of Agriculture, March 1956. 

“Since there is no question involved here concerning the quality 
of the potatoes, it is obvious from the above that the potatoes 
stored by complainant would have been suitable for chipping if 
they had been conditioned properly prior to chipping. This re- 
spondent failed to do. 

In view of the above discussion, we must conclude that re- 
spondent’s failure to pay the balance due complainant under the 
contract involved herein is a violation of section 2 of the act. 

Respondent concedes that complainant disposed of the pota- 
toes in a proper and prudent fashion after respondent refused to 
withdraw them from storage. Respondent also concedes that if 
it is found liable to complainant under the contract, then the 
sum of $3,925.22 is due complainant from respondent. This 
sum is the balance due under the contract after considering the 
purchase price of the potatos, the accrued storage charges, and 
the net proceeds resulting from their disposition by complain- 
ant. Accordingly, this sum, plus interest, should be awarded, 
as reparation, from respondent to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,925.22, with interest there- 
on at the rate of 5 percent per annum from January 1, 1957, 
until paid. 

Copies hereof shall be served upon the parties. 


, 


(No. 6054) 


ANTIGO POTATO BROKERAGE EXCHANGE v. W. R. REED Co., 
BROKERS. PACA Docket No. 7268. Decided July 21, 1959. 


Acceptance—Liability 


Respondent accepted the produce and is liable for the contract price since 
he has not established a breach of the contract on the part of complainant. 
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Complainant prb se. Mr. Bill Penix, of Jonesboro, Arkansas, for respondent, 
Mr. Patrick C. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed March 18, 1958, complainant seeks 
to recover the total purchase price of two truckloads of potatoes 
allegedly sold to respondent during December 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on March 28, 1958. <A copy of the report of investiga- 
tion was served upon complainant on March 28, 1958. 

Respondent filed an answer on April 21, 1958, admitting the 
purchase of the potatoes as set forth in the complaint but al- 
leging, as a defense, that complainant breached the contract 
between the parties in that he failed to deliver potatoes of the 
quality contracted for with respect to one of the loads, and 
that respondent is therefore entitled to damages for this breach 
of warranty. Respondent further alleges, as a counterclaim, 
that he is entitled to certain credits arising out of other trans- 
actions between the parties. Respondent requested an oral 
hearing in regard to the issues involved heerin. 

A copy of respondent’s answer was served upon complainant 
on or about April 25, 1958. Complainant filed a reply to the 
counterclaim on May 5, 1958, and a copy thereof was served 
upon respondent on June 4, 1958. 

A hearing was held at Jonesboro, Arkansas, on September 
4, 1958. Each party testified in his own behalf, and respondent 
offered the oral testimony of three witnesses. Respondent was 
represented by counsel. Neither party filed a. brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Glenn Virgil Risdon, doing 
business as Antigo Potato Brokerage Exchange, whose address 
is Antigo, Wisconsin. At the time of the transactions involved 
herein, complainant was licensed under the act. 

2. Respondent is an individual, William R. Reed, doing busi- 
ness as W. R. Reed Co., Brokers, whose address is Jonesboro, 
Arkansas. At the time of the transactions involved herein, 
respondent was licensed under the act. 
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38. On December 10, 1957, in the course of interstate com- 
merce, complainant sold to respondent one truckload, or 340 
hundred-pound sacks, of washed red potatoes at an agreed price 
of $2.10 per hundredweight, f.o.b. Antigo, Wisconsin. 

4. On December 10, 1957, pursuant to the foregoing con- 
tract, potatoes meeting contract specifications were loaded by 
complainant on respondent’s truck at Antigo, Wisconsin, for 
shipment to respondent at Jonesboro, Arkansas. Respondent 
accepted the shipment. There is no dispute regarding this 
truckload, and respondent admits liability in the sum of $724, 
the contract price. 

5. On December 11, 1957, in the course of interstate com- 
merce, complainant sold to respondent one truckload, or 321 
hundred-pound sacks of “dry grade” red potatoes, containing 
not more than 2% soft rot and 6% bacterial ring rot, at an 
agreed price of $1.50 per hundredweight, f.o.b. Antigo, Wis- 
consin, and 29 hundred-pound sacks of washed red potatoes at 
an agreed price of $2.35 per hundredweight, f.o.b. Antigo, 
Wisconsin, all to be shipped by truck, with freight added at 
85¢ per hundredweight, plus 3% tax, with the truck to be ar- 
ranged for by complainant. 

6. On December 11, 1957, pursuant to the foregoing contract, 
complainant shipped a truckload of potatoes from Antigo, Wis- 
consin, to respondent at Jonesboro, Arkansas, which shipment 
was loaded on a truck belonging to R & H Produce Co., of West 
Bend, Wisconsin, on the evening of December 11, 1957. The 
shipment started from Wisconsin at 11 a.m., December 12, 1957, 
and arrived at Jonesboro, Arkansas, at 12:30 a.m., December 
14, 1957. No Federal inspection was made of this shipment, 
either at loading point or at destination. 

7. At 11:28 a.m., on December 14, complainant received the 
following telegram from respondent: 


“TOLD YOU TOUSEY LOAD HAD LOT DECAY WE 
NOW HAVE INSPECTED AND RUN ABOUT 40 BAGS 
ACTUAL ROT UP TO 10# PER BAG YOU CAN ADVISE 
GALLENBER WE POSITIVELY WILL NOT PAY FOR 
ROTTEN POTATOES UNLESS HE IS WILLING MAKE 
UP ACTUAL ROTS WE WILL REJECT THE WHOLE 
LOAD WE ARE WAITING FOR YOUR REPLY” 


Complainant replied on the same day at 11:40 a.m., as follows: 
“PUT A FEDERAL INSPECTION ON THAT LOAD, AND 
ADVISE OUTCOME” 
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In response to this wire, respondent replied at 1:42 p.m.: 
“TOUSEY LOAD POTATOES USDA INSPECTION 
SHOWS AVERAGE 1214 PER CENT ROTTEN AND 
UNFIT FOR HUMAN CONSUMPTION WE WILL PAY 
ACCORDING TO WHAT WE RECEIVE” 


Thereafter a series of telegrams was exchanged between re- 
spondent and complainant, in which complainant insisted upon 
payment of the contract price and with respondent refusing 
same. 

8. After receiving the above quoted telegram from complain- 
ant requesting a Federal inspection, and after unloading had 
begun, respondent had an inspection made of the potatoes by an 
Agricultural Extension Service county agent and his assistant, 
which inspection was made approximately 12 hours after arrival 
of such shipment. The results of that inspection purported to 
show 121% decay, such test being based solely upon the edibility 
of the potatoes. 

9. The five transactions set forth in respondent’s counter- 
claim were upon an f.o.b. Antigo basis, with no Federal inspec- 
tions being made of the produce involved therein at either ship- 
ping point or destination. Respondent did not reject any of 
these five loads, but accepted them and resold the potatoes. 

10. The formal complaint was filed on March 13, 1958, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover from respondent the sum of 
$1,580.08, representing the unpaid purchase price of two truck- 
loads of potatoes. Respondent admits liability for the contract 
price of the first truckload in the sum of $724, but denies liability 
for the total purchase price on the second truckload, on the 
ground that the potatoes contained in the second truck failed 
to meet contract specifications. As to the second load, the gist 
of respondent’s testimony is that he accepted the potatoes, but 
that he is entitled to a credit of $95.44 for the loss sustained be- 
cause of breach of contract. 

The answer includes a counterclaim in which respondent al- 
leges he is entitled to certain credits for a sale made to com- 
plainant and for breach of warranty arising out of other trans- 
actions between the parties. 

The first of these claimed credits is for a shipment of potato 
sacks by respondent to complainant on October 8, 1957, for an 
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agreed price of $323. Although there is a conflict in the testi- 
mony as to the terms of the shipment and the items agreed upon, 
the evidence is undisputed that this was a separate transaction 
between the parties and in no wise involved the purchase or 
shipment of perishable commodities. The sale of the potato 
sacks was not an integral part of any contract involving perish- 
able commodities and the respondent has offered no evidence to 
show that this alleged sale was within the jurisdiction of the 
Secretary. Ordinarily, crates, sacks, or other containers are 
not within the jurisdiction of the Secretary under the act, since 
they are not perishable agricultural commodities. Otoy v. Toma- 
to Packing Co., 14 A.D. 331. Therefore, respondent is entitled 
to no credit by virtue of this alleged sale. 


The second claim for credits by respondent relates to previous 
purchases of potatoes from complainant by invoices dated October 
26, November 1, October 31, November 1, and November 5, 
1957. The evidence shows all of these purchases were f.0o.b. 
Antigo, and that no Federal inspections were obtained at either 
shipping point or destination. Under 7 CFR 46.2(s), acceptance 
includes any action by a purchaser which is inconsistent with 
the rejection of produce; failure of the purchaser to notify the 
seller within a reasonable time that he rejects the produce; and 
failure of the purchaser to apply for Federal inspection of the 
produce within a reasonable time and to take action to notify 
the seller of his rejection within an hour after receiving a report 
of the results of the inspection. Since respondent took delivery 
of the potatoes on arrival, resold them, and made no complaint 
to complainant about the condition of the potatoes within any 
specific time established by the record, he must be held to have 
accepted the shipments. Respondent’s principal contention is 
that the various shipments of potatoes were not in suitable ship- 
ping condition. Section 46.24(j) of the regulations (7 CFR 
46.24(j)) defines “suitable shipping condition” to mean, in 
relation to direct shipment, that the commodity at the time of 
billing is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in 
the contract. The only evidence as to the condition of any of 
these potatoes is statements by ultimate buyers that upon receipt 
by them the potatoes were out of condition. No inspections 
were made by respondent on receipt of the potatoes, and even 
the inspections by buyers were some time after the arrival at 
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destination. The condition of the potatoes at the time of delivery 
to the ultimate buyer has little probative value to show the 
condition of the potatoes at the time of arrival at contract 
destination. In view of the evidence, it must be concluded that 
the respondent has failed to sustain the burden of proof of 
proving his counterclaim for damages as to these transactions. 


The remaining issue in the case is the claim of respondent for 
a credit of $95.44 for damages on the December 11, 1957, ship- 
ment as not meeting contract specifications. This purchase 
called for potatoes containing not more than 2% soft rot and 6% 
bacterial ring rot, f.o.b. Antigo. The potatoes were loaded late 
in the evening of December 11, 1957, and left Wisconsin at 
11 a.m., on December 12, arriving in Jonesboro, Arkansas, at 
12:30 a.m., on December 14, 1957. Respondent first notified 
complainant of the alleged defects in the potatoes by wire, which 
was received by complainant at 11:28 a.m., on December 14, 
1957. Complainant immediately wired respondent, requesting 
that he obtain Federal inspection on the load. Respondent did 
not obtain a Federal inspection. After unloading the potatoes 
to the extent of two or three bags, however, and some 12 hours 
after the arrival of the potatoes, he did obtain an inspection by 
a County Agricultural Extension Service agent and his assistant. 
These agents’ testimony was to the effect that, based solely on 
an edibility test, the potatoes were 1214% rotten. No other 
evidence is contained in the record as to the condition of the 
potatoes on arrival. 

Respondent admits in his testimony that he accepted the load 
of potatoes and resold them. Therefore, respondent is liable 
for the purchase price thereof, less the damages, if any, sustained 
by respondent as the result of a breach of contract on the part 
of complainant. Skokie Produce Co. v. Dan Storey, 12 A.D. 
1072. The burden is upon respondent to establish, by a pre- 
ponderance of the evidence, the breach and the damages arising 
therefrom. ; 

Respondent’s evidence is not entitled to the weight that would 
be given a Federal inspection, which was requested by complain- 
ant. The county agent and his assistant both testified they 
checked merely for edibility and had not had sufficient experience 
with potatges to form an opinion as to whether the potatoes 
contained soft rot or bacterial ring rot. But even if we accept 
this testimony as establishing the amount of deterioration 
(1214%) present in the shipment at destination, this decay 





GROWERS SEED AND FERTILIZER CO. v. ROBSON CO. 865 
Cite as 18 A.D. 865 


exceeds the amount allowed by the terms of the contract by only 
4%, which is not excessive in our opinion. It is concluded that 
respondent has failed to sustain the burden of proving that 
the potatoes were not in a suitable shipping condition. 

The failure of respondent to pay to complainant the purchase 
price of the two truckloads of potatoes in the amount of $1,580.08 
is in violation of section 2 of the act. Reparation should be 
awarded to complainant in that amount, with interest. Re- 
spondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,580.08, with interest there- 
on at the rate of 5 percent per annum from January 1, 1958, 
until paid. 

The counterclaim is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 6055) 


GROWERS SEED AND FERTILIZER COMPANY v. ROBERT N. ROBSON 
CoMPANY, INC. PACA Docket No. 7640. Decided July 23, 
1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 3, 1959. The formal 
complaint was filed April 20, 1959. Complainant seeks an award 
of reparation in the amount of $5,063, which is alleged to be 
the total adjusted purchase price of eight truckloads of potatoes 
sold by complainant to respondent during July 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent on May 5, 1959. On that same date a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Growers Seed and Fertilizer Company, is 
a corporation whose address is Exmore, Virginia. 

2. Respondent, Robert N. Robson Company, Inc., is a cor- 
poration whose address is 60 Ninth Avenue, New York, New 
York. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 

3. During July 1958, in the course of interstate commerce, 
complainant sold to respondent six truckloads of potatoes for 
a total purchase price of $3,873, delivered Bull Line, foot of 21st 
Street, Brooklyn, New York, and two truckloads of potatoes 
for a total purchase price of $1,295, delivered Alcoa Line, Port 
Newark, New Jersey. 

4. During July 1958, complainant shipped potatoes meeting 
the requirements of the contracts from the State of Virginia 
to respondent at the specified destinations. Respondent accepted 
the eight truckloads of potatoes. 

5. The total purchase price of the eight truckloads of potatoes 
is $5,168. By agreement of the parties this price was reduced to 
$5,063. No part of this adjusted price has been paid by re- 
spondent to complainant. 

6. An informal complaint was filed April 3, 1959, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total adjusted 
price of the eight truckloads of potatoes is in violation of section 
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2 of the act. Complainant should be awarded reparation in the 
amount of $5,063, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,063, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6056) 


S. E. LANKFORD & SONS v. ROBERT N. ROBSON COMPANY, INC. 
PACA Docket No. 7641. Decided July 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 4, 1959. The formal 
complaint was filed April 2, 1959. Complainant seeks an award 
of reparation in the amount of $595, which is alleged to be the 
total purchase price of a truckload of potatoes sold by com- 
plainant to respondent during August 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon, complainant on May 4, 1959. On the 
same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
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respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Stanley E. 
Lankford, Jr., Stanley E. Lankford, Sr., and Ralph P. Lankford, 
doing business as S. E. Lankford & Sons, whose address is 
Pocomoke City, Maryland. 

2. Respondent, Robert N. Robson Company, Inc., is a cor- 
poration whose address is 60 Ninth Avenue, New York, New 
York. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 

3. On or about August 4, 1958, in the course of interstate 
commerce, complainant sold to respondent 350 100-pound sacks 
of potatoes at $1.70 per sack, or a total price of $595, delivered 
Bull Line, foot of 21st Street, Brooklyn, New York. 

4. On or about August 5, 1958, complainant shipped pota- 
toes meeting the specifications of the contract by truck from 
loading point in the State of Maryland to respondent at the Bull 
Line, Brooklyn, New York. Respondent accepted the potatoes. 

5. The purchase price of the truckload of potatoes is $595, 


no part of which has been paid by respondent to complainant. 
6. The formal complaint was filed April 2, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the truckload of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $595, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $595, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6057) 


LA Rosa TOMATO DISTRIBUTORS, INC. v. FRIEDLAND & RANZMAN. 
PACA Docket No. 7425. Decided July 23, 1959. 


Petition for Reconsideration—Dismissal 


We have reviewed the entire record and are convinced that complainant’s 
assignments of error are not supported by the evidence. The petition 
for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on May 5, 1959, awarding reparation to 
respondent against complainant. On May 15, 1959, complain- 
ant filed a petition for reconsideration contending that the order 
of May 5, 1959, hereafter referred to as the order, was in error 
on several counts. 


The first error in the order, as claimed by complainant, per- 
tains to the nature of the negotiation between the parties on 
November 13, 1957. The order reached the conclusion that the 
transaction was an f.o.b. sale and that the suitable shipping 
condition rule was applicable to the shipment forming the sub- 
ject matter of the sale. Complainant objects to this conclusion 
and avers that the negotiation resulted in a sale on track of the 
disputed shipment, with the suitable shipping condition rule 
being inapplicable. 

As a preliminary to examining the claim of complainant on 
this issue, we refer to section 46.24 of the regulations issued 
under the act (7 CFR 46.24) which provides: 


“Unless otherwise defined, the following terms when included 
in a contract or communication involved in any investigation 
or hearing held pursuant to the act shall be construed, 
respectively as follows:” 


Paragraph (t) of this section reads: 

‘Track sale’ or ‘Sale on track’ means a sale of produce on 
track after arrival at destination and after inspection or 
opportunity for inspection by the buyer who shall be con- 
sidered to have waived any right to reject the commodity 
so purchased upon receipt by him or his duly authorized 
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representative from the seller or his duly authorized re- 
presentative of the bill of lading, delivery order, or other 
document enabling him to obtain the goods from the carrier. 
“The above definition shall not be construed as depriving 
the buyer of a right to reparation when the unloading of 
the car demonstrates that a part of the lading which was 
not accessible to inspection was of a quality or condition 
much inferior to that portion which was accessible to in- 
spection; but notice of intention to file a claim for repara- 
tion must be given the seller within 24 hours after receipt 
by the buyer of the delivery order or bill of lading. 

“If the seller gives the date of arrival when quoting price, 
the buyer shall, in the absence of any written memorandum 
of sale to the contrary, assume all charges that accrue on 
the shipment from the date of its arrival. If the seller fails 
to furnish the date of its arrival when quoting price the 
buyer may, in the absence of any written memorandum of 
sale which includes the date of arrival or specific written 
statement as to who shall assume such charges as have ac- 
crued after arrival, assume that the shipment arrived at 
point of sale on the day and date upon which the purchase 
was made, and shall be liable only for such changes as would 
properly attach to a shipment arriving on the date the pur- ~ 
chase was made.” 


The broker’s memorandum of sale, on the line marked “Special 
agreement, if any,” is blank. It seems clear to us that if the 
parties intended the contract to be on the basis “Track Sale” 
or “Sale on Track” they would have so specified in the memo- 
randum. The failure to do so militates against complainant’s 
present position. Nevertheless, complainant argues that the 
transaction in this proceeding comes within the definition in 
that the shipment was on track in Chicago; that a sale was 
accomplished at that point; and that the sale was made on the 
basis of an inspection report made by the Chicago Inspection 
Agency. We do not agree with this argument because the 
factual situation is not consistent with the definition. Com- 
plainant, for example, is arguing that a track sale took place 
in Chicago, which was the city of origin under the agreement 
between these two parties; yet by definition it is clearly provided 
that a “track sale” is accomplished only after arrival of the 
shipment at destination, which in this case is New York. The 
definition further provides that the buyer, after arrival of the 
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shipment at destination, shall inspect or shall have opportunity 
to inspect the shipment prior to a sale being consummated. This 
is greatly at variance with the facts in this case, where the 
inspection was made of the tomatoes involved herein by a third 
party at Chicago, which party neither represented nor claimed 
to represent respondent at the time such inspection was made. 
In point of fact, the evidence indicates that the inspection was 
made in Chicago before respondent was ever approached by the 
broker, Riley McFarland Company of Chicago, with respect to 
negotiating a sale. On reviewing all the evidence, we are con- 
vinced that this is not a sale on track, or track sale, as contem- 
plated by the regulations, cited earlier. 


A consideration of this petition would not be complete without 
some comment of the effect of the inspection made in Chicago 
by the Chicago Inspection Agency, with the results thereafter 
being transmitted by telephone to respondent through the broker. 
Complainant does not specifically argue the point, but does 
appear to take the overall view that this inspection, when com- 
municated to respondent, was tantamount to an inspection by 
respondent and resulted in the forfeiture of those warranties 
which attend an f.o.b. sale. This view is, of course, untenable. 
As stated earlier, there is no evidence to support a finding that 
the Chicago Inspection Agency was acting on behalf of respond- 
ent when the inspection of November 13, 1957, was made. Fur- 
thermore, there is no proof by complainant that respondent 
specifically agreed that this inspection, as evidenced by the in- 
spection report, was to be substituted for respondent’s personal 
inspection at destination. What we have for consideration, 
therefore, is the isolated action of the broker reading an in- 
spection certificate to a buyer in the course of, and prior to, an 
agreement of sale. Such a reading might have been for pur- 
poses of describing the shipment—after all, the buyer had not 
seen it—or it might have been for purposes of accomplishing a 
sale by having the buyer agree to a substitution of the inspector’s 
judgment, skill, and observations for his own. Whatever the 
definite import of the act, the burden is upon petitioner to 
establish such import by a preponderance of the evidence and 
this it has failed to do. The disputed transaction, therefore, 
while being an f.o.b. sale, is not proved to be an f.o.b. purchase 


after inspection. 


Complainant next charges that the suitable shipping condition 
rule was inapplicable in this case, and, therefore, should not 
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have been applied, due to the further fact that the tomatoes 
were in transit an abnormal length of time. Petitioner avers 
that the tomatoes left California on November 2, 1957; that 
the car left Chicago on November 13, 1957, some 11 days later; 
that the shipment arrived in New York on November 16, 1957; 
that the travel-time of the car was thus 5 days in excess of the 
normal traveling time from California to Chicago and was at 
least 3 days overdue on arrival in New York. 


The rights and duties of the parties in this proceeding are 
determined under the contract of sale made on November 13, 
1957. This was an f.o.b. sale by description of the produce as it 
was on that date, November 13, with the implied warranty of 
suitable shipping condition applying to the carload from Chicago 
to New York. The evidence showed that travel between these 
two points was accomplished in three days, which appears to 
have been normal for that distance. It is concluded that the 
suitable shipping condition rule was, therefore, correctly applied. 
Samuel F. Mandell Co. v. Sam Catanzaro, 15 A.D. 1336. Although 
complainant argues vigorously as to the time required for travel 
by this shipment between California and Chicago, we hold 
that this argument is irrelevant here, since such movement was 
controlled by the agreement made between complainant and 
the California seller, which agreement is not in issue here. 


Complainant in its petition argues, lastly, that the suitable 
shipping condition rule is inapplicable and was erroneously ap- 
plied in our order of May 5, 1959, in that the transportation was 
not normal in the following way: That the vents on car PFE 
44355 were closed on arrival of the car in New York; that normal 
transportation practice is to open the vents when the tempera- 
ture is 45° F. or above; that the temperature in this instance 
exceeded 45° F. on November 15, 16, 17, and 18, 1957; and that 
the suitable shipping condition rule, therefore, does not apply 
in this case. 


We note from the evidence that instructions were given to 
the railroad by the broker to move the car from Chicago to 
New York with vents closed and plugs in. This accounts for 
the vents being closed. Assuming, without deciding, that it 
is standard practice of the railroad to open vents at 45° F., 
complainant has not demonstrated that a departure from such 
practice would result in deterioration to the tomatoes and, if 
so, how much. It is therefore not possible to determine to what 
extent, if any, this would be a factor in the shipment’s deteriora- 
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tion. We think, therefore, that further discussion of this issue 
is unwarranted and unnecessary. 

We have reviewed the entire record and we are convinced that 
complainant’s assignments of error, directed to our order of 
May 5, 1959, are not supported by the evidence. 

The petition for reconsideration is hereby dismissed, without 
prior service upon respondent. 

The reparation awarded in our order of May 5, 1959, shall 
be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 6058) 


TROPICAL FRUIT COMPANY, INC. v. BLACKMAN & SON PRODUCE 
COMPANY. PACA Docket No. 7659. Decided July 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. Frederick W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 9, 1958. The formal com- 
plaint was filed April 24, 1959. Complainant seeks an award of 
reparation in the amount of $2,451.92, which is alleged to be 
the balance of the total purchase price of 43 lots of bananas 
sold by complainant to respondent during February through 
May 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 18, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on May 20, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
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the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Tropical Fruit Company, Inc., is a corpora- 
tion whose address is Houston Produce Terminal Market, 
Houston, Texas. 

2. Respondent is a partnership composed of John Allen Black- 
man and John Allen Blackman, Jr., doing business as Blackman 
& Son Produce Company, whose address is 902 Commerce Street, 
Houston, Texas. At the time of the transactions involved here- 
in, respondent was licensed under the act. 

3. During February through May 1958, in the course of 
foreign commerce, complainant sold to respondent 43 trucklots 
of bananas for a total purchase price of $3,801.92. 

4. During February through May 1958, complainant delivered 
bananas meeting the specifications of the contract to respondent 
at Houston, Texas. These bananas had been transported by 
complainant to Houston from Brownsville, Texas, and New 
Orleans, Louisiana, following arrival from points outside the 
United States. Respondent accepted the bananas. 

5. The total purchase price of the 43 trucklots of bananas is 
$3,801.92. Respondent has paid $1,350 on account, leaving a 
balance of $2,451.92 due and owing by respondent to complain- 
ant. 

6. The informal complaint was filed July 9, 1958, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of 
the total purchase price of the 43 trucklots of bananas is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,451.92, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,451.92, with interest there- 
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on at the rate of 5 percent per annum from June 1, 1958, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6059) 


DEKLE BROKERAGE COMPANY, INC. v. PENSACOLA PRODUCE Co. 
PACA Docket No. 7672. Decided July 29, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. Frederick W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed April 24, 1959. Complainant 
seeks an award of reparation in the amount of $2,575.40, which 
is alleged to be the balance of the total purchase price of six 
lots of fruits and vegetables sold by complainant to respondent 
during February and March 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 11, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on May 12, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Dekle Brokerage Company, Inc., is a cor- 
poration whose address is 600 North Water Street, Mobile, Ala- 


bama. 
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2. Respondent is an individual, John H. Hart, doing business 
as Pensacola Produce Co., whose address is 3203 North 6th 
Avenue, Pensacola, Florida. At the time of the transactions 
involved herein, respondent was not licensed under the act but 
was subject to license. 

38. During February and March 1959, in the course of inter- 
state commerce, complainant sold to respondent six trucklots 
of fruits and vegetables for a total purchase price of $2,652.15, 
f.o.b. complainant’s warehouse, Mobile, Alabama. 


4. During February and March 1959, complainant shipped 
from loading point in the State of Alabama to respondent at 
Pensacola, Florida, fruits and vegetables meeting the specifica- 
tions of the contracts. Respondent accepted the fruits and 
vegetables. 

5. The total purchase price of the six trucklots of fruits and 
vegetables is $2,652.15. Deducting various credits and allowances 
granted by complainant leaves a balance of $2,575.40, no part 
of which has been paid by respondent to complainant. 


6. The formal complaint was filed April 24, 1959, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the six trucklots of fruits and vegetables is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,575.40, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,575.40, with interest 
thereon at the rate of 5 percent per annum from April 1, 1959, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 6060) 


SINKOFF & Co., INC. v. L. & S. BANANAS. PACA Docket No. 
7627. Decided July 29, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an anwser to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal] complaint was filed January 15, 1959. The formal 
complaint was filed April 7, 1959. Complainant seeks an award 
of reparation of $765, which is alleged to be the amount due in 
connection with the sale of potatoes to respondent on or about 
November 6, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 27, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on May 12, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an anwser thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Sinkoff & Co., Inc., is a corporation whose 
address is Post Office Box 524, Sayville, New York. 

2. Respondent is an individual, Gertrude Lewin Levinson, 
doing business as L. & S. Bananas, whose address is Regional 
Market, Newburgh, New York. At the time of the transaction 
involved herein, respondent was licensed under the act. 

8. On or about November 6, 1958, in the course of interstate 
commerce, complainant sold to respondent one truckload of 
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potatoes for a purchase price of $765, delivered Newburgh, New 
York. 

4. On or about November 6, 1958, complainant shipped a 
truckload of potatoes from Calverton, New York, through New 
Jersey, to respondent at Newburgh, New York. Upon arrival 
of the potatoes at Newburgh, respondent complained of their 
general appearance and short weight. Complainant granted 
respondent an allowance of $18. 

5. The adjusted purchase price of the truckload of potatoes 
is $747, no part of which has been paid by respondent to com- 
plainant. 

6. The formal complaint was filed on April 7, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the adjusted pur- 
chase price of the truckload of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $747, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $747, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—-SETTLEMENT BETWEEN PARTIES 


(No. 6061) 


PACA Docket No. 7423. Dismissed July 8, 1959, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 6062) 


PACA Docket No. 7166. Dismissed July 20, 1959, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6063) 


PACA Docket No. 7578. Dismissed July 23, 1959, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 6064) 


LA JARA PRODUCE COMPANY v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7124. Order 
issued July 8, 1959, by Thomas J. Flavin, Judicial Officer. 


(No. 6065) 


NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7129. Order 
issued July 28, 1959, by Thomas J. Flavin, Judicial Officer. 





